FRARICERFZBZHRAET
Frtzh F—4
B ad  REBA+—F=A

—REXSEAR KRR "FHE AFR

*

o

P 2

HFHEFREARICETELAELSE (1062) ZAFAFTEMBRTAR RT3 4
FiEtk —MWEelHAT - WEWF—BFRARLRATARE I AR O T BH
Mo BREBAEFEE  — KAEOHNGERE  CHETHEATHESETRE
LAER, — HIEFHNGBRE  CMETEYGHHE ) = - RLEFHFTEHR
FoOLUHFAEETEZORAEX(REBE ) BHEMRE O - KEFHER
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BR(RFER2EL)  "ERAZFRI BRTEAAZE -
2 Bk (1019-1086) : TRKEH » FARLAZE » RE TR -

M. Ballot-Beaupré (President of the highest French court in the early 20%
century), “We do not inquire what the legislator willed a century ago, but what
he would have willed if he had known what our present conditions would be.
EPBERY > TRLZZFA—BSF MM EE > ARZROHSROE
HHH G TRE -3

wEAR (1906-1973) : TEEME  RPEREE T FHR (R) #AX
e gt

PRI
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ERENFHEENSE (637) Bk —EEESER I TaRAB=E4F
(652) > RERBRESFTNASTHEBRR - EEEFGERE RS (H51)
=+ RRE (653) B - EFSRE R ARBRS R —BIEAKN  F£HE
WS (EEAR) REHEEN (EERR) - ENRESEIEAWERSE : —
f@ﬁ@m%ﬁ;@tbéﬁf?&  ZRERE AR - RE (k) WPEAGR

HEESEE  (FRMAN (2P1) BESRHFTE H ARESIBRR - ré?
Zﬁﬂi% AT EREEL  WHHE > MHEZARTHRE - KEEH
A FIESER AT - —METDUESE - —RRERALET - TERE » BBRR -
(BR) BEHG - KHEK - - FREEZNEE - ERECELH - BH=
B FAFE—ER - L LSRR - T (EHR) CEEFRNEEEREE %
BEFRECH— - L BR > TH—, AR —ERINEEESE > BE LREE

VR (MaR) (KEEA%%) 0 Hla-

A%k (BAXEAERE) (9fEfnk) »38:314-

* 31 & Cardozo, Benjamin N., The Nature of the Judicial Process (New Haven: Yale University
Press, 1921), p. 84.

Chiifr (BaEH) (Fk: FEZE1958) > HS1-83 -

*HAYEXIR ERMBERAATHALEARASE  (BEREFE) (KE:
THRAR LG 2 1989) 2 1:15¢

S gRE ( (BAHE) BHRETLMT) > (BLHFE) 20004 : 110-118; LLEH
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I RIEEL A (1021-1086) » EHFLAAIFIEER & 5 AL EAEF AT (XFE
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2 (R $) 426 : 12705-12706
BURMG) 21: 3735 (BAREFE) 21:723 -

-123-



WzZE

ZNARTEL » $EE - A EAEEY © HRAE - o " Hohay T A SIE
Big ) AR (BRI - WATCEY ) BRATESCE - °

FHEZT  "TAL - BRERE ) WEEE - LI AANTE > B2
BB AR AN VBRBOERECE - HRE > SIEEERAHR - ERE
—EREAMERFE ( TEERR, ) o HERLARE—EGRGT - HEE LK
FIBE/NFER ( TRREER, ) > MARFERERFNNEEEBIS
TRIECIEYE - | ' BllNERERY " SV BABE ) HRWEE - THAGES
FENTIFTRG - PEZEBAEE - MER AR - REKEME - BARRKE - L 3 THERHC
BARBER , WRARZ THEE 4B BZE AHREREERHAZ
B TIREE - o W THRRRECBAES ) WREE - THEEACE > AF
HITED  AEEE > IRRE - L " BEZ > HIEE T HRNERE > EAEET
HRFERRY) - MEARAEHFSEFEEMRERER - CFEFRERER
KEEBAMIN - RS IBERERRHR - HFBRIERE > REEERE "
Wt EEAFHERRE TAWN - BIERE,  EESGR - TEERRGT
AR~ EEUERE -, EREIEGEE > BER 0 T EWREERM - BEER 0 B
BN E - SMERRITENET o L © ATER RIS, o SUERERIENME - fEEE
B BT HOREN (BIIREARYECERBENEYEL ) » THEERE
HMREFEEEIE  EREECRER  BRBEKERE > BEZTTESH -

Y CRFIGY 20 13655 (EEFEFIE) 20 : 708-70963F X2 T 2B > ZHATHHAREK
FAAMYHREAE B REARATH > MBAF > RTHAANAGEY : XLEA
HHAEEBER - |

B (RM&)Y 19:334;5 (BEHKHFR) 19:657 -

6 6% (BRLEFZHE) » (BKXFESFH) 7(1972) : 208-209 « #F T4k | 948
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Feik T B EIE o (CORUHE - BRIEEE) B9 (FRREEIR) BReR - "THB
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221 BEZEANNBEE " EREH 0 BREREETER - ¥
2.2.2 Wallace Johnson HYEJEEE " hiding his body or concealing his face S Erfg
E ° | 25

MRk BAEH: THREGOHE AAREEE RATERALLR o (BHEAESL
BEEFR) (F3b: BLHFT1982) » 3330

P Ak (BRELARZHE) > HI%M- BXH L4&IK2RAEINERE TH
B, o RTEE L (BEEFERATMELESR) » B345-

B RMG) 19: 3455 (BRKHFR) 19:677 -

B BERWHEEL) 19: 677

 Johnson, Wallace, The T'ang Code, Vol. II, Specific Articles (Princeton: Princeton University
Press, 1997), pp. 292-293.
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2.2.4 BAREMBILYR " BEOEAGEEIFEWENARY - , ¥
22.5 BIESGR " BB BB RERITIE - , ®
22.6 BERT THEHEB - L ¥
2.2.7 Brian McKnight t1E#+2 " the clandestine taking of others’ goods Fh7RENZEAh
; A& e 1

EEmTE - WHEZNBZ HARR » MERXRELZARK So Kee-long (Fi
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EEVE ) - TEERE - | » BFIENE L-CEM %

228 BEZEANHER " BEHBBIANYY - 2R P EREARENE
3o o BIMMAHBBEEERIA - SR ADTY  BAENRITX » REfE
BB BRI RES YR - 4 ¥

2.2.9 Wallace Johnson KJEHz2Z " Robbery by force is taking other people’s goods.
The commentary states: “Using coercion or physical strength.” There can be

coercion used without any physical strength, or physical strength used without
coercion. But the result is that goods are seized. 5EIZFEEEER ARIESH -

BER OB . 0 BREVHUAARENARZ] > AU AARSN
MAHAEE - EREOERT R EE - >

sk (BHLERZHE) 0 R201-

T gRE A (BHBHT) (hF AR REHMmAL > 1989) 5 B217 -

P RBX o (BHRKEM) (¥ : FEEH199%6) 5 19: 1384

P & (BAHE) » B225-

% McKnight, Brian E., Law and Order in Sung China (Cambridge: Cambridge University Press,

1992), p. 90.
31 S0, Kee-long, “Legal Reasonings in Sung China: Criminal Liability in Homicide Cases,” { .

#) 3(1998) : 109-1422.123 »
2 (RMEG) 1923425 (EHRKFE) 191 674-675 -
BUBREKEFR) 19: 675 -
** Johnson, The T’ang Code (1997), pp. 290-291.
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2.2.14 Brian McKnight BYERIERE  to take openly with ( force or ) the threat of force
was called chiang-tao, ... whether one is first forceful and thereafter takes the
valuables, or takes the valuables first and is thereafter forceful. FRIZFELE /R A
(RIE) BERY)  NERSCABREBRIY - BELIAREZRM -

EwAE  HHINBZHAAF  IBZHER T80, X "HE, - thER

THREF L BT R, MEHRARE TEEHE, -
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EFBEREERR > HEZRERAEILEM ALK "EEEE  ZENES -

¥ (BHELAEEZHE) > H1%-
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TR (BHEREEM) 19:1379 -

® & (BAHR) 0 H223 -

** McKnight, Law and Order in Sung China, pp. 89-90.
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XALHFR T 0 1959) » B202-227 5 4558 0 (E#EHME) (RE: REARERE
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EHHEEMEREFERN  BAMAEIE (BER) 1 (BRAAR) K-
TRERERAARE B - EAERKRE > & - HHFEEENR - 5%
IR - BF - HERWAmMRK - 8% - UMK - B > E38%E > &
Ui oo 0 7 BEEEREARIE A HITE R AR B SRR T 5 0 B - TRAIBEE
BERFARMEREEAETERIATIE S REEFBBEEIHAE - HHERE (&
AANR) FBREEE (RSEERTEAN) Rk - T2 FRENARILR ) AEBRZR °

(WAANR) BRATH ", AR > TREMAZERELRA > M2
B FEMFEAAERAZ TR A LR - AT EREER AR AERSE -7 E
7 BUBRTAERMAEEEINCE - AR TRERTE - MERER © T TEAE
B FRANEKER - REMEL - &E /D KR WREA > TREERIE M
¥ BE - B B2% (AEREEEBE=E) -, " AR BRUEBEAE
MAEBEFEIL - IBERT LAAIRAE SR AEMARIT - SEnaAER " R
BRI - BRIREZE - o © TR - BT RERHRERTI > ERERE
RIS - EHR (RAANR) BRRE (RiER) WERE - * WEs - (¥

O RMG) 18 13315 (BAEHHKFIE) 18 : 654-655 -

T ER (AAAR) HHAFEAR REBEHE - FARETRY, —FHMA :
T8 UFAEFFE ERBEIRTHEETET - | Az F o (KFEHEHE) 18: 634-
635 °

BURMG) 18 :331; (BaEHKHEFIE) 18 654-655 - A » (BRLH) » BIS0-

P RMEG) 183315 (BAERKBEFIE) 18 : 654-655 ¢

O RFHEEE) 18:635: TRHUANAR —FREF > amTaAIAE  BLETS
oo
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AANZR) RAEFZE NEREHBRIERE - HERGERE ? BARGRAED ¢
TRURBE - MRER  LERAN LRER  LEBERZRIL > HEHW B
— A BIERER - 4 ¥ —ERERHER - BERMMT—EHEE - MR
EARBFIARIGE - B > EFBREE > HINZEE  BRFRIEERX - XIE
EhebHt - MIBER EXERAER  HRRGESE  BREEEFNESGE? I
b WANZITH - EREHKEEER - ZEFEASS—E W LU RIZERSE - HE
BEPAKR - ZATREFEEE - ERER - FEMRt > B5EE B
FERZFIRMEIREE ? R ONERE) 3R " HS e - #EERR - IMRKEATE
mm, o EEEM2E -

45 BXHELHRE

FEREY (KSEEREIEAN ) BrEEPATE AT A ATIg i - Qe i KIBE T8
HRFAFE  CHEOAETwEE - (EEMBERRENTTIEEREHEER
BT ERAIRIE - ® (CKEAE) (HC - FEAMER) &

RpeFdtiefmd - RFARHRER  AHFARZ > RA®E > HE
BmBZ XRNFERMARE  BOH - FOLRAP RFERAR > R
FgE > ERFARHH -  FAARRBRR MiERF » #—7 %
HEARBAE  EXREFAE > M/NFEXGREEFE - (RIEEEE - HE)
(FBLC - EAFERE) f -
RRFFRrABEARLFRTEA > FALALRH  AREFRERE > FF
AFRERH ERMERRZ ) RAR B CMexB#lit  HEERK
Zo XZNREEFEMARE  FHARRRE - FRR T HH - XEnk
A LHIPR RAFARSATERMEHIAEZLRA  BEZ > RIFG

SR EEEE) 181635 KB - Héhx > (BASTERTHEILER) » BIST-159
TrH H B 9T ©

2518 (KiFmHE) 18:635-

P HARKE (BHREOILBARLFR) AR (FR) F=2F TEHE0LE, -

“oBlHE o (RUAE) (GER :EE A 1989F W4T AR ) 127 :203-204; B4
o (BERZELSK) 28 : 754-758 -
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BH o EFARARRRZEmiTHRE >

B—H o R —HRART ZARE FHY
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ExRE A& 12
L BABMLER AR EBBRZ HLFABSLER  AHERARZ Y
A B o

2B (FA) ABRTK o AZ B %
%% -

2ABME  WEERBL Nk -

(EA)AERARE & -

SAFEmARE AR -

4. (FA) PEFERMBE  £—F -

4. ERRIHEH -

S5 (BA) st ATREERMEK
Iz EREKREH AN
HoOREB-BE BARALERL®

5.(@) e B (BA) FEH
ME o BIBE > SR 5@ -
BAKRLBRE MEHEE  H—F -

BE KR -

ST

— > BERFIFKR - ERENAEEESEEMEEAR - PHEEAE TE%, o
WARER TRTERE MEE TRRZA - BEHE - EREAERH, 0¥
5B AN BEREE > EAGHE- - LY WMELZ  BREGCHER  BEH
IRERRHE - BEERY "EFRARNMT ) WEBERE -8 (REx322) -

= BSR2RLEER 0 BEAREMHEREREA > EHEERN - WEHNEH - 2 TR
EREFEAN > BERENRE, > TRAREEREHIER - * BE KRR —3EIHT

BUKRFEHEIE) 27:958-959 - X4 HRL - BHEEEH o (RFAAEERE) (&
T PEBGERS MR > 1992) 5 35 :995-997 -

B (BRHELSE) 28 : 755 ; (KiE@E#EiE) 27 : 959 o

8 ( Rk i) 27 : 959 o

BUKRFEREIR) 27:963 - PERATR > PR XREAFY "TAALERITH L AT
BOMERERAEERY "TREAAR  BEALAATH ) OHFRLE - o F2%7 »
BRYG "TREAAZ BEAADTH ) PHRA BRTRIER » 2LTRERE T4
BHHER REZFLHENFEA | T L PG IH (HAZERLE) KUBEFT
EH@ERAHATRAZE ) % TREEH > RAFALERBE RS HigkEd
BRAFERART - wAREFLSCAERMERAL ) RERFFSEHMERER » B3
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B BIRATHSRAERGREZTEREM  WERTREREN " A4 -
EFF KA BHEAA2GRE (EHEZR) 88 -
= BUEBSEEAER - EAREMNHREEA  EHERERN - HERFENEAEE
BEZKR WEERARTEANEER : TEREARE  FHEMSEMBERE
TNIE DR = 1 ®
9~ BLERARLZRER - WATE IR AR RIS - HER AR FIEREN AL
IEEET ? WARESE © "THEFEAHRE > TEM - AIER (E) THELE &5
BNz ZR Rt o o " WRE—AERE - LIFTRAERIE -
T~ BREBSERAER - ERMIHREREARMHEER - BIRHIENE ST - BAEE
R BEWE > EA-BHHH - BAETEER - FEATERAITRER » EREN
HET IR R - AR T BREN - BF5HEE  BTEfEsE  FAmike -
BZANR » R BN FRER - o

Mz ERMAEENS B BARSTOEE "ERME TR, 0 &
E AR o RBETHE - MeERATER - B TIR/AE R
BN BEM - -#kEZ TIRAL - WAER - AITEHREE > MEHZA 8
BHEEMR @ REREFTEE - BELWR - B2 > &&LUFKR - GR0 &
Eoe s XER T TRA FEIER > ThETRER 0 TN, AU - BIRFER
H TIRAL HGE  NER - BERARAE AR TN, 2FR g e 7
5 > B "IN, REHGE SRR - MR MRSt EAHR
BT EHE > TRAL REERBRERVER TR > SRIBMERELFR
IR - FPREERAEENTE - LBIEN - JUERRIER > T2E & E5] T#kE

RN EENEEE - —HRIERIBRAHMMBEFNHERERL - EHHARER

PP FAFELERE - 5 ( (EERFEEM) 28:199) BimRiEHh  MEHAE
FARBREZELELALERGFHONLESL  AMFLEFRETAN  THA (MEEHE
) Mg Ju A A BT 3% 0 RAGIFHERE o PlinH AR R L RATREH > ZF A >
MM EBRE > BBl sttt TTBCERE ) > IRERBFERL > EHE
ey TARZE ) > AbEAARERHELE  TARLEA -

8 (RiFs#iz) 27:963 -

N (RiEEEE) 27 1 958-959, 962-963 o

N RFEEEE) 27 1962 -

2 ( kEsEEE) 27 1 958-959, 962-963 o
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KERGE | EREEPAFRETRERILEZENEE  EZM M. Ballot-
Beaupré Fraftfy > DISEELIE ?

4.6 ENHIEAM

W EEERBERHFFREE (Legal Realism) £jJHAY Oliver Wendell Holmes,
Jr. ZEfRRBLALE The Common Law BASEHEAZEMER - " The life of the law has not
been logic: it has been experience. EFEMEMIERNEHEE > MERKE - | 2 K
ESH BT - SENRERAEREER 0 WECR  AREHNTENZFE
REEAHEE - BERIGERSER @ ILEE LA EBEAENEE - SARES
MR TUIER - ERXASEM  TEERESF "TOR, (BF) fIfR "Xk
R, (BZR) - EEREEHTIAE - IWHEREER - HREMRERYD - DR
NLFEMERFNIE - TR - EIIEEFRAMMET (KEEmMEAN) &
K e FRE L AADBRF TR R AR S EBUL - R EmEILERNE
BEML - HEEEEBN N UKREBILE - FEEEBR T 5 MLE ERERHR
FERNRRE  BREGHKEMRTEFERNRR - EENGS @ AENFRICE
FEREERN ? HHERE T EEN ? BLEIMEN —RRERERE ? 2RF
MR B E AN ? B EHEE EEHRIME - LT RENER RS
R BEFMEN LB R HERER » FEUERERA TR WERERT
R E RN E -

4.6.1 &

MERE  LEEGTEFRENMH#RZBEES - RIEERE  HEZ

% Holmes, Oliver Wendell, The Common Law (Harvard: Harvard University Press, 1963; originally
published in 1881), p. 5: “ The life of the law has not been logic: it has been experience. The felt
necessities of the time, the prevalent moral and political theories, intuitions of public policy,
avowed or unconscious, even the prejudices which judges share with their fellow-men, have had
a good deal more to do than the syllogism in determining the rules by which men should be
governed.” &in¥ T B tbfo LALRIRA & 69352 Koy F4E > TA A Morris, Clarence, ed.,
The Great Legal Philosophers. Selected Readings in Jurisprudence (Philadelphia: University of
Pennsylvania Press, 1959). i/~ T#| R Kelly, J. M., A4 Short History of Western Legal Theory
(New York: Oxford University Press Inc., 1999; reprint of 1992), pp. 348-391.
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ERERESRBRER W THERENLE?

a. IFFL

BRAE—NEBEEENHE - —(IFABEES TEESASHEERE - U
BEBRTA 0 Ty TR, o SFEAEBEA T FRIERHR - BTEEX
& wrmmk o BERISERL o RFTIE - FRBERREWALEIER -

b. L
SE—BT  MMEEEE - AL - B8 EREEHESERE - TR
BRBEIAZE -

BB R FARAWEFIEELE  REAREREMENE  SEEERE
FE 2 ARG ALE - A 2IE i fIR e E i — B sk ? fEE BB
T BEELEEREGEFMMRITRIE ? EEEEAREREE IR 7 B
2 BB THIEER - HELRSERERE - M TG IIEEERRRER
BFRNE  RETSLHEE - Fill > DL TREHER | (ERAIETES TR
¥ FHEBRESPNZER - EANEAERR © "6 FEAL > MAZE
5 #% BT MAZ B - FEOUIER - HOEHE > ERFARRE - Rl
0E o FEIRRILL - MOSER R - o % AR AR OREDERITEA) R T RER
M-8 o AIFELL T RLIERR | FRATEE - MELEE AR -

462 HiE

WRER  ILEELESZRNMAERHERESFEEATE (FUABERITHR
Bl) - DURAMAHEER R Z® (BUIEERHE) -
a. FFfL
R EREIMEGRESIE ? Bk - thrlRedkest - AIRALENER - BEE
R SRR S RETANME  BHEESR (B T O
RAERM  RTH2 - SAFRK - BR ) % BEELRT " T ERMm
% T ADFTRAERE - BERETERCILTIEE  METHRSNE
BRI - SEETE - EFEAMRIATERIRERNL  EREER
A RAES - EIEEEERMEE 7

M (RiEpEEE) 271 962 -

-149-



HERX > BERREBIHERERII 0 LEEE  MERCERE - S
T T > B RSEREE R SRS RSN T EREmR R aE o =F
WIERRE - WEGHER - EEAM  RZWESE - B T ERMRL 0 GF) £
L =2FE - B o ) BPRYE  RERST » NAMEERT - BE%s
ERIER " REZWHR - E2Mm . > EBRAUS  AB T EZFEEMEEEW
F o BHR > EREBERVIFGAR FRE > AIEESREEM > THE "t
o RAERMR - RITEE - FLUFRK - B - ) HERE » TEENREE
R - MBS EARERENEN - RATENRE  REFILEEFREHE
R 7
b. L
NRECNEREIHEREERIE ? Bk - thraedkd - BMEEL - H2EFE
7 BRALRHE: - MEARESR ? LA TRANTE - SHEEE > B5HE
BREETRD T EFERMREE S ) WER - REEEHBUERERS
A ERRT ? BAERE L AR R - DUSREEEERFRE - Btk - B
FESLERERLERE - NMEMETTR - EIEM TR - EECHER T EFEER
BEETF,  HESATHE ]

HR - AIEWRESZE TR » TRCkN - WHEE L - WAL - WE
ZEIR ? BARRANETHEE - MEREPI _FEM  BNERKNTEE
i KEEZANERRHBERE  EEFETE P HEE-ERR—EAENE
DA RREE ? RN EREREEFEIREME ? BROTRAEZANER
TIRASAHEANER » UIREHERERT - EMkEFHEERBREHNER
HIEERE - ERRGR  ME B ZEEN  RRRIERSGE - BEMEN —F
TR - SERBIILE R ERIR—H -

F= HIRWRERETIEM - TROK » R - BRI - BAUOMILE
WEE - FAENEXRE " EARMIER  HlER&C 28 - 5 (R41.1)
Az AR EE > HENERE " TEEmME - RifEe  FLFE - 5§
a o FRASIUMESEIMARE - (FERE ) IR - 5 (R4.13) ErRRIEEHEE
AR & NEERS MRS — R - BN MR ICH 5B 2 LLPIRSE
I > W REFEE T R 35T - FRELAR T4 FE R REAS TTEA 3 T’
i FEAMGER BRI H AR BEATREEAN MEEFHFEAN "HEE, &2
IR A SR By e At
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—REIE B R TFIE ) )58

Mz REFEBELHROSETERBIRSR > TLXaH (BHEERRE
N GRROfRFEE S THE - ERENVERHEEENNE - BN RERERER
EEE - MR ENECY  ILENEREEREEETER » BEAEIE
FHFRE - M ETPERNERATTRREEIREEREFAEARDELE
g o

47 EEIEH

REREEEET T UEFEEE > Ehe—8 TERER, - ¥ EEERE
FEER/MER ( “Purpose is the creator of all law HHAEEELZR" ) » i AhFE 2
i HENEERE - AN EFER - ERENERRESFILEEFEREEX - &
BIUENRETS% o BASULER - BRER - ERRS - kG - BURE)
B it EHA - REZENREF RS - ERNEEEEFEA SELAGELE
HER - EEMK  BNAZE—MEST  HENRESE T EEREE
me "FENEEHNEE, - BRESH  CRVEEEGBERFTEREEEMm
HENEERET RMEEREZETEAMAEREASH " E¥E ) (Rule of
Law) 1% JCHY " EAH ,  BIATEE " Truth is a pluralistic concept dependent upon
culture EAHR M ZTMEH - 4 *

HE  ESgE "7k WERREREZNA T7E, sIRCRE - EES
X BEADVEZEMEGERAEEZEBILIES H B HRR (self-evident) - HiFL
i BEELERNAEEEENFZRINER - (E—HBILE7RIER - SEERE

O iAo (EHEB) 0 H6434Y (TEEHML) HE -

% Minda, Gary, Postmodern Legal Movements: Law and Jurisprudence at Century’s End (New
York: New York University Press, 1995), p. 3: “In law, postmodernism signals the movement
away from interpretation premised upon the belief in universal truths, core essences, or
foundational theories. In jurisprudence, postmodernism signals the movement away from ‘Rule
of Law’ thinking based on the belief in one true ‘Rule of Law,” one fixed ‘pattern,” set of
‘patterns,” or generalized theory of jurisprudence. Postmodernism is an aesthetic practice and
condition that is opposed to ‘Grand Theory,” structural patterns, or foundational knowledges.
Postmodern legal critics employ local, small-scale problem-solving strategies to raise new
questions about the relation of law, politics and culture.” See also pp. 72-75, 221-223. &) & # £
Rkt tF LA pp. 83-105.
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Rt Al H MR R 3 (AGBEHRE) ZFREE  EERMEEERMR
ZH o NMESK 0 EARZH I FTFE (law as a scientific discipline and as a closed
logical system) - ¥ BIEEH AT » FNERE TEEZRS A, (mouth of the law) »
BT BFHANBENET B ARNERE - MfIEERR T EERIRER
#% ., (FEZR what ought to be) ~ TREBHMHE (HR what is) - [RAIEHEE]
BEXANE - $EENREEFER  MEHQILEERR  IRREZME 1L
" BhAH BOERAEREEFANTR  EEAFERZEN » HFRKHY
EEE|HAEAAY " F B (instrumentalism) - FRETREMBERE - GFEBIE - 7€
S — N /NNOFEREREEFFERI B ERE » Gary Minda 57 © ' If there is a single
lesson to be gleaned from the new jurisprudential movements of the 1980s, it is that
method itself is ideological and political; there is no escape from the link between law
and politics. RIER—RHI > MEBEZEHEFSREHE BRI BFIBUAME
[ REREBUARI RS EAE R REE - | ¥ AERF WG EEE - [HRRAK
Ao FERERSERE IRENEOE - HEREEEY - SR AT ERTER
REFETT T ERI6 ) —ERKR - B - FBENPIREREER T HEEHR ?

4.7.1 MEILERERY

JERISE IR —(E E 2 H A2 LUE I SR B A BERIRE VT M 2R A 5%
HEE - (BERS  BREARER  TRABARERE - BAHEIR &k
Ik MR (ERILEEMBATERME) 3 0 T ETRERIET UL E R IEN
B - HEREINEE IR E R T ERENER — BB HLIRERE
I TR —EHFERTER - LR THERNNERE —EH LRI E T E
B —(E R - MEEAHETEM > HUREBREFE T E#EREER - ThHE
TEANE S > ERGREEREMNEILERM EHN—KER - 1 BAIIENE

7 Van Caenegem, An Historical Introduction To Private Law, pp. 119-120; Minda, Postmodern
Legal Movements, pp. 13-16.

®(RMGE) 112208209 (A XFRAF) F3t: T 4 AFREAFE > B4
THEHRETEM - EFFH WMERTE K= F - FHEMRLEERE > FTE -

* Minda, Postmodern Legal Movements, p. 218, X &, pp. 17-19, 34, 36. H stk &% K A 44
FRTEHNER  BAEZL "RAEVHRTE) > FTERLZAARLHALE ) AAME
M4 L E206 -
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—REXE AR - R TFRE ) a9

HEEWEZ= : —2 " BFREEHH - REHENERE |  ZERAOBEEY
BARE  FE 'EEEENREE TWEHEFER/)N  AIEENBEEERER
B, =% THETIERY  IET AEEARRE - DUERR TG -
B5E - BRIREERFNRE -

MIBIEKER - ENRTEENRFETHREENEYIERE - TE2RBIEE
BANEESE  EERE2EETEAEBREFWIER - (BRKE - MikE
%) R  WIRFER TAEH 2E —REEE ZITi—% I
RBANE - B BANE 8- HREE  BAEH  BEFE: AL & BA
g Y BERETAEY BAE T —REAT —Un—% ALE—
Fo AWHI—% » A& - o ' FERE TS (mechanical) FI¥ L
(proportional) » t2FE 5% TILFEEF B R —EER - '©

B EL A "B B EREIR BRI ITEER - ISR A - BHK
ELZANTR  WERANEUTERNFEMEYNEERRTE - BEERBEEY
HENNIE  EEZARBEEHHENRIE  REBEFEMITENFEAEYH
HEE - BA—E—EArENEE R TR - BAENFISIEE A+ E/ambE
# o MBIEBINIE » SERRE— AN G ZERAE E RN - EFRET2RE
Tk ETRRABEERG R  2AFRMAHATTENEREAEES
BE - EEHMIEARNGER GREEE) GrEEsEen  ENBREEEER
PR FERIATENET - & RS FEN ST EZER - BIiRiEEFR AT HLEA
LERYMIET - 72 (CRIREEER) & RMEEEIREHRIHEE AL - EE—%k
BRI E5RE - BMIBEAEMERAIGTE R - B AR - HEERNBENRA
#fE > BKEEAILE  EESETNENEEBRMTEHAENEE L F
TGRS - BAIF R FRBEGER T BT BT E R EETENEA]
MEEMATER - CEFEERERE B (GRIEER) BRREBEN - HFaH "/
BRI ) MFARE - AREREEHRRM  EEERAE  BOEHRFHRBH -

O gRE (BAIEZTRMEIAMIE) 0 (ARKXEEH) 1996.4 1 22-30 5 H£3TH MK
NEFE o (EEFE) > B352:361 -

OV (RMGE) 19:342 5 (BEHHKKFE) 19:676-

12 (RMLe) 19:345; (BEHHKKFE) 19:677

19+ 25 ey 9h SE 5% > Mark Tebbit 4 2£80 89442 > A, Philosophy of Law (New York: Routledge,
2000), pp. 162-184.
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472 BUREHRY

FERMN LR —EEEIEMERE - —BRHPREEITNNELRRE
HE - EER - RRRESERI e NIRERL - HRBRER - WEFRN - EERT
‘R EgmpR > HPRER  BEFREY > FEREDR - SHEEEHER &
BRHEEFRE - ' B—(ARCREHEFEREFRKZEIEN » Brian McKnight
EEEERE " the most merciful in traditional China, ... no match for the ferocity
of the eighteenth-century French. {EiftrHEIR{CHEAVFAN » B+ /HADEBERI RS
NEEMHERIGER - o ' BABUAAERE - SEBUNH LA EEA S E PN
& EFREE L £%EBRYEW -

REAEE - £&0 "HRIEFRE ) WEREAFES LRER - £— BRE
A BRTREENALERENRE TEA G - B EFARRIRATAE
(BFARR) k- B2 EXNETBUNNEFE  ERARRKE TREFELET
RFhgar - 5= ERFREEEE TEE LEZEEBRAME - T UREERIE
HREE > WAL —H - EEREHEERREBN =8 aEREstH » &
EETEERLAEBEBTHENERN ? XE2E a8 HBUTEE EH N E
By ? B TEAM > (FAHR) BRI E - '

473 HEFBEH

ZESEH  BEN—HEEENEMERTLELE  REAREGTIHTE
BRI % - (BRERERA " hEIWR ) FFREGEE ?

So Kee-long (#fEH1) BT ELA ' ANBNERE ) WELE  REFWH
Z o izt © TIf this (Wang An-shih’s) line of legal reasoning prevailed, a social

effect may have appeared that people would be more cautious about the rights of

ownership. ; ' fHER - AIREHMILEAR - NTERILHIANKEE - THIFTEESE

O RAEE (RRMFFHHEFE) - ARF (RREHIE) (BFK : ZHTA
R HARAL 0 2000) > E199-245 > Bk (X £) 31(1988) -

195 McKnight, Law and Order in Sung China, pp. 69-471. X8, &% The Quality of Mercy:
Amnesties and Traditional Chinese Justice (Honolulu: The University Press of Hawaii, 1981).

O ERESR) 28: 758 THERAFAEFHE  REEX -

197 S0 Kee-long, “Legal Reasoning in Sung China: Criminal Liability in Homicide Cases”, p. 125.

-154-




—EXE AN - KR TFRE | Fs

HERE - MEZ > ERVHIB T IENEIRIESR (AIFEFIESRE)  MEREREE
HEEMMEEHA - BUORER @ EROEZZUBERENEMRIETEER
B | EEE-MENFERNMEFEEE Aay > WERT " RBEM , BER - E
BRER - ZEME ", BTk, BRE—#-

BERMTERRTERPIANYE - RERNGEREEE LS (B
B R EEEIREUESAE T BMESREEETSE - ' HEITTRATEE
B T TTEE, > MR "TEL, WELFT2MHEE - BFGEME
HRE > MRAEZXNES  TARARAEZYREE - $5E YRR T
BRI SR 7ENS ? B Rl RE(R B B M BB AR R AR v » ERVE R e B AT RS - [H
B o RS AR B BRIV - TRIENAS - EWREREEERBERE
HFELE - ERMETREMR&EST -

NMEFEERSES - AT FRBEGFELENTL  AREFHURGR-H
7 ERGERARHERIGESKE  NERTAERTERE - —HMLBEIF
BRHIEE - HX > EEBURNERITRERNGETR - BT HEMRAR
AR [ERTRESEEAEE T FRICRIEER R IIICE - B4
AR GRAT AR B - IR E RN (WIEEREEMIR ) T ERIE LT -

FGBRZE - BB FRIPIRAIRREFRIEREE - EEFLEAR - BEULHE
BEZRBMAETHRER  MAREERRSMIET % - EEEMEEERS
TIRFIEE ) RURNRIER o BIERIRORERET  EIEFEE - EHIERRM LIRS
REGIEBGRIRIEIER T EHER TR - e REZEIEE - EEEEEMETRE L
BRIERIEE - R AR & R BB ARERIES S -

48 FZEB- ANB-FE?

REEKR  ELANBABTE AR E iRl - BEHRI TR » HiR
Bz ERLIFTELIEEREARER - AAERTT » R RELIARLIS
BRARERE  HRENBEHE -

% FRWELF O MMOLETEERE » (RAREHAE) (42F : AL EIR>
20005 =g ) - A158-184 - XA SRR > (R RERB [ME] ) » (REFK)
1988.7/ 8 » k3% -
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BRSZ(ERERRIT - H—FREREHFE " FHEHE ) (taw facts) HE
BEFIRER - AN BEHE - RAFBRERFFRRANRELSE - HER5 RSP
# o HERONHHETEANLLEER A LEF KRBT REEEEETFE
EEREBZIBET -

BRRERERE TFREE BMTHEER  BAR TEEER ) (legal facts)
- DMEEFERLET > EALEY T FRAVEE: > B —BEKE - FENTRERRZ
TR TEEA CREREE) fF &1TEE > BB FERE (FRiK
BRI ) R DA - TRARBZMTRER (ANBNERE ) k- R
% FEZITE > FEERER (KFEEREAN) REFERR - ¥H58F2RF - HF
ERER - —FE (CIENERE) il GRERER ) RIEIETE
TRk - SRR ERHEERFE - BERERTRIFE T Ei#iE ) (common
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Different Interpretations of the Same Crime and Statute:
Controversies of the Quail Case in Sung China

Nap-yin Lau
Institute of History and Philology, Academia Sinica

The Quail Case happened in 1062. Being refused by his good friend Mr. A to give him
a fighting quail, Mr. B seized the quail and went away. A caught up and kicked at B’s
flank, and B died instantly. The first controversy was whether B had committed a crime of
theft or robbery, which in turn decided whether A was a victim who killed B in defense or a
murderer who killed B in strife. Examining the case from four perspectives, this essay
argues that B could hardly be convicted a thief or robber. First, regarding the relationship
of the parties, B’s friendship with A could not exempt him from the guilt of theft or
robbery. Second, regarding the motivations of crime, B did not seem to have intended to
steal or rob. Third, regarding the perpetration of crime, B’s action did not square with the
definitions of theft or robbery in the Statutes on Theft and Robbery. Fourth, regarding the
result of crime, B indeed had the quail under his control, thus matching the Statute on
Taking Goods Openly or Secretly Constitutes Misappropriation. Despite these pros and
cons, B after all could not be found guilty of theft or robbery because the Statutes on Theft
and Robbery were the only statutes (not the Statute on Taking Goods Openly or Secretly
Constitutes Misappropriation) that defined crimes with penalties. In order to punish B, the
judges could have applied another statute: the Statute on Doing What Ought Not To Be
Done. As such, B was legally a wrongdoer rather than a thief or robber. Obviously, this
controversy was caused rather by contradictions and blind spots in the law itself than by
any extraneous factor (such as political intervention). The Statutes on Theft and Robbery
rendered B not guilty, whereas the Statute on Taking Goods Openly or Secretly Constitutes
Misappropriation rendered him guilty but not punishable.

The second controversy was whether A could legally kill B even if B had violated the
Statute on Taking Goods Openly or Secretly Constitutes Misappropriation. The applicable
statute was the Statute on Arrest and Resistance, which has been subjected to conflicting
interpretations since the Sung. Some scholars argued that an arresting party (officer or

victim alike) could simply kill a fleeing offender (so A could kill B), while others argued
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that an arresting party could kill a fleeing offender only after the latter had put up an armed
resistance (so A could not kill B). This essay supports the latter opinion with eight
arguments: first, the syntactical structure of the statute; second, the internal coherence of
the statute; third, the external consistency of the statute; fourth, comparisons with
equivalent statutes; fifth, the historical development of the statute; sixth, pragmatic
analysis; seventh, goal theory; and finally, the likelihood that non-legal considerations may
have induced the reviewers of the Quail Case to maintain that A could not kill B.

This essay proposes not only solutions to the controversies of the Quail Case but also
a methodology of analyzing statutes that might overcome the scarcity of historical records
(the Quail case has less than 1,000 words). It also illustrates the relevance of traditional law
to modern law, as well as the similarity between the methodologies of eastern and western

legal studies.

Keywords: theft, robbery, arrest and resistance, legal methodologies and theories
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