PAUL RATCHNEVSKY

Jurisdiction, Penal Code, and Cultural

Confrontation under Mongol-Yiian Law

The T ang-dynasty code is generally viewed as the prototype for subsequent
legislation in imperial China. Characterized by Confucian ideology, the
work preserved the political and socio-economic structure of a nation of seden-
tary agricubturalists and city-dwellers. The legal requirements and concepts of
nomadic peoples outside sedentary China, however, were quite different. Hence,
when the Mongols subjected parts or all of China to their rule and established
the Yijan dynasty {1272-1368) contradictions in legal views arose as part of a
wider cultural confrontation. At first, the congquerors tried unsuccessfully to
force their laws upon the subjugated people. Nomadic law, wholly concerned
with the facts of life on the steppe, was incapable of meeting the complex re-
quirements of an urban and rural, chiefly agrarian population. In a second
phase, the conquerors introduced a dualistic system of rule. One set of laws
governed the conquerors’ own peopie, while the set of laws indigeneous to the
conquered Chinese was enforced among the latter.' Finally, the legal concepts
and norms of the conquered people began to influence the conquerors them-
selves. Thus Chinese legal norms and principles eventually prevailed.

Coercion and arbitratiness characterized the relations between the Mongols
and their subjects during the first years after the conquest of north China. As
seen in the writings of the Khitan nobleman Yeh-lit Ch'u-ts’ai SR (1189~
1243), the pacification of the land did not result in the enforcement of a system
of laws, and powerful Mongolian lords were able to make decisions of life and
death. At the least instance of disobedience, instruments of torture were ap-
plied and entire families exterminated, the scope extending even to infants.” In
occupied territories the employment of Mongolian judges, known as jarghuch,
failed to hait such arbitrariness.?

The editors of Asiz Major thank Mrs. B. Ratchnevsky of Berlin for her kind permission to publish
the late Paul Ratchnevsky’s work, as it appears here. We received invaluable help from Herbert
Franke and Elizabeth Endicott-West in preparing several incomplste citations in the notes.

' This dualistic system applied alsa ta the situation of the Khitan conquest dynasty; see Karl A.
Wittfogel and Feng Chia-sheng, History of Chinese Sociely: Liao (907-1125] {Philadelphia: The Ameri-
can Philosophical Society, 1949), p. 1g8.

* See N. Ts. Munkuev, Kitaiski istoclmik o peroykh mongol skikh dhanakhh (Moscow: “Nauka,” 1964, p. 72.

3 O the janghuchi, see Tamura Jitsuzo RT3, Cllgoku setficku 8cha no kenkys P REHIERE#H DTS
(Kyoto), pp. 444-63; Shea Chia-pen tEFZ, “Li tai hsing-fa k'ac” BE{LH[EE#, in idem, Sien
Chi-i hsien-sheng i-shu Yo BSE ST R W B, pp. 13b-14n.
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At the time of Chinggis Khan (1155~1227), the Jarghuchi exercised Jjudicial
authority over the princes, the imperial sons-in-law, the men of the bodyguard
(kesgtar), the ayimagh-Mongols, and the Inner Asians {se-mu 213}, After che
conquest of north China, their authority was extended over the Han Chinese
people. The jarghuchi were primarily warriors, however, and were familiar nei-
ther with the way of life of the indigenous people of China nor with the lan-
guage. Under these conditions, the struggle in the north by the local people to
resuscitate the traditional legal system took a prominent place in the confronta-
tion between the Mongols and the Chinese. Thus the activities of the Mongo-
lian judges were subjected to severe criticism.

The following illustrative anecdote is recounted by the contemporary Bujir
(Pu-chih-erh FF%5{)4 He had been appointed by the great khan to serve
Mongke (r. 1251-1250} together with the Muslim Yalawach to serve as the su-
preme judges in Yen-ching #5Y (modern Peking). Bujir once put twenty-eight
people to death, while at the same time he released a horse thief after having
him fogged with a club. But most unfortunately for the thief, a witness present
at the occasion presented Bujir with his sword as a gift. In order to test the
quality of the blade, Bujir had the thief recalled and cut off his head.s

A Han Chinese, Hsit T'ing #4252, who from 1234 to 1236 paid a formal visit
to the Mongols as a member of an embassy from the Southern Sung, accused
the Mongokian judges of corruption.® No doubt the Mongolian judges did ac-
cept gifts, for that was a common custom.” But such generalized accusations by
the Chinese contrast sharply with the testimony given by chroaiclers elsewhere
in the Mongolian empire. The historian Rashid ad-Din speaks admiringly about
the just and humane administration of law in Persia by the first Mongolian

Jjudge Shigi-khutukhu® And according to testimony by Ibn Batthuta, another
contemporary chronicler, the decisions made by the jarghuchi in Persia were just.
In his words, “they could not be suspected of favoring either of the parties and
could not be bribed with gifts.” The Georgian chronicler Orbeliani, too, speaks

* He descended from the Tokhtorilday (T°o-t'o-li-vai SR &) Mongols; biography in Yin
shif L (Peking: Chung-hua shu-chii, 1976, hereafter ¥S) 123, pp. 3021-22, which, however, daes
not contain this anecdote,

S 154, p. 58

® P'eng Ta-ya §2A% and Hsi Ting {RIE, Hei-ta shil-high BRI o ga.

? The officials were not paid salaries before Khubilai's time. In later Mongolian legistation
Judges were granted a portion of the fines {»ri) levied in the sentences. See Pay] Ratchnevsky, “Dic
mongolische Rechesinstitution der Busse in der chinesischen Gesetzgebung der Yiian-zeit,” in H.
Franke, ed., Stadia Sino-ditaica: Festschrift fiir Erich Hasnisch (Wiesbaden: Franz Steiner, 1961}, pp.
174775.

" L. A. Khetaguroy, trans., Shornik letapisei (Moscow-Leningrad, 1952} 1, pp. 1, 107.

* C. Defrémery and B. R. Sanguinetti, trans., Viyages d'fon Batoutah, 2d edn. (Paris, 1879) 4, p. 1.
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of the impartiality of Mongolian justice.” In this light, the unfa\r'orable aceusa-
tions against Mongolian justice by the Chinese seem to contain ulterior mo-
tives. The decisions of the Mongolian judges were guided by legal concepts
which naturally did not conform to Chinese tradition; and the Chinese, on
their part, sought to curb the legal powers of the jarghuchi.

JURISDICTIONAL MATTERS
UNDER THE REIGN OF KHUBILAI

The accession to the throne of Khubilai (r. 1260-1294) brought about a
change in the policies pursued by the ruling Mongols. Whereas the earlier kh:fms
had been solely concerned with the exploitation of the subjugated population
and did not interfere with the social life of the Chinese, Khubilai endeavored to
advance the process of integration of the conquerors and the conquered.” In
‘his struggle for the throne, Chinese advisers had provided critical assistance,
and after his accession Khubilai continued to require their assistance in order
to keep check on the potentially uncooperative forces within the emp_ire. |

In 1272, the Chinese were exempted from the jurisdiction of the jarghuchi.”
Yet after the death of the corrupt minister Ahmad and the failure of the Chi-
nese minister Lu Shih-jung B 58 (°-1285), the Mongolian response ultimately
affected matters of legal jurisdiction. In 1285 the Chinese were again made
subject to the jurisdiction of the Mongolian judges.'* Consequently, the Chinese
began once again to lodge complaints against the judges. .

In an extant petition dating from 1292, the jarghuchi are accused of dcllbel"-
ately prolonging legal procedures and of making incorrect decisions. The peti-
tioner requested that criminal cases be placed under the jurisdiction of t!'fe local
county administrations rather than the jarghuchi't Criticistn was also directed
against the supreme judicial authorities in the Mongolian capital Ta-tu. A repjart

issued by the imperial investigating censors (chien-ch’a yii-shik %ﬁﬁ]ﬁi),’f dating
from the year 1302, pointed out that in cases of serious erimes subn?ittcd to th‘e
Supreme Mongolian Judge (yeke jarghuchs), the Mongolian secretaries {(bichecki)

" M. F. Brosset, Histoire de Géorgie (St. Petersburg, 1850} 1, p. 486.\ ) .

" See Ratchnevsky, “Khubilai Khan,” in Die Grofien der Weltgeschickte (Zurich: Kindler Vedag,
1 , p- 765, N .
g?"3}Sepe 7?3?,11 Ratchnevsky, Un code des Yian (Paris: Librairie Ernest Leroux, 1937; hereafter, Code)
1, p. 53 _ o B

l';-: 5']I‘ahis i3 known from a document dated to 1317; see Shen Chia-pen, annot., Yian tm chang 75
HUHF (Taipei: Wen-hai ch’u-pan-she, 1g64; herealter ¥7C) 49, p. 19a.

" ¥IC 40, p. 102.

% On the functions of these officials, see Code 1, p. 175 .
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did not transcribe the proceedings into Chinese. It was thus not possible, the
report claimed, to recheck the case records or to inquire into the details of
allegations. Furthermore, the reports stated that breaches of the law and mis-
takes in its enforcement must necessarily be very common. A request was made
that in the future a Chinese secretary be appointed to translate such files and
and that furthermore the tribunal of censors (yi-skik faf §Hi5H E) should com-
mission a Mongolian and a Chinese investigating censor to be responsible for
checking. After examination by these officers, if no breach of the law is discov-
ered, a report of their findings should be submitted to the censor’s office and
the files closed according to the Jaw.*

Chinese demands for reforms, however, were answered only after the en-
thronement of emperor Jen-tsung {=%2 (r. 1 311-1320). In the document concern-
ing the renewed jurisdiction of the Mongolian judges, mentioned above, imperial
command also limited the judicial autherity of the Jarghuchi to the members of
the four bodyguards, the princes of the blood, the imperial sons-in-law, the
“Yellow Tartars,” the Inner Asians, and the myriarchs of the “E-lo~ssu” (Rus-
stans).’?

During the first years of his rule, Khubilai’s attention was completely de-
voted to the struggle with his brother Arigh-boke. The Mongols at that time
had no legal code nor personnel capable of establishing and maintaining an
orderly legal administration in the occupied territories. Kh ubilai, however, in-
troduced a dualist legal administration that followed the prototype initiated by
the Jurchens during their rule of north China unider the Chin dynasty (1115~
1234). The system of law offices ( fz-smu ¥ 5]) instituted by the Chin was contin-
ued by the Mongols and applied to the Chinese, the Karyd (Koreans), and the
Po-hai, whereas the Mongols, Inner Asians, Khitans, and Jurchens were sub-
Jected to the jurisdiction of the jarghuchi. The formal legal code of the Chin, or
Tar-ho Iii ZEFOTE, which had been based primarily on the T"ang code, contin-
ued to be applied. However, the judgments pronounced by the fa-ssu on the
basis of the Chin code were not considered final until they had been affirmed
by the Ministry of Justice. As a rule, the Judgments so made were generally
mitigated to a considerable extent by the Ministry.

After the conclusion of the war with his brother, Khubilai was able to de-
vote himself more fully to internal matters of governance. His main concern
was to strengthen the authority of the ruling government and to curb the powers
of the autonomous administrations in the regions, but he was also deeply com-
mitted to curbing the jurisdiction of the special courts. After the conquest a

® YTU 4, pp. 16b—1ya; sec Code 1, Pp-g09-to. 7 ¥TT 14, pp. 16b-17a.
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great part of the population had been subjected to the rule of the feudal lords.
The lords had their own administrations and exercised their own jurisdiction
within their territorial fiefs. At first Khubilat was not in a position to abolish
completely the privileges of the lords, but he was able to punish those who
exceeded their competences. The lord Buyanligh Khaya (Pu-yen-ti Hai-ya R

EH g ) was brought to trial in 1262 by edict of the emperor because he had
arbitrarily exccuted three counterfeiters.™ Gradually under Khubilai the judicial
powers of the feudal lords were reduced to matters that fell under the categories
of private litigation and minor criminal cases. Serious criminal cases and dis-
putes between members of different communities were given over to civil au-
thorities appointed by the throne in conjunction with representatives of the
lords. But in such cases the decisive authority was held by the government official.

Similar proceedings were prescribed for persons involved in criminal or
civil cases, but who were not subject to the administration of a feudal lord. An
imperial order of April 7, 1311, contains the foilowing points:

1. if an appanage-holder (¢'ou-hsia ¥ T) or a member of an auxiliary
military division {(£’an-ma-ch’ih FEEETR; Mong.: temmachi) commits an
illegal act involving the civil population F&," then for criminal matters
such as illicit sexual intercourse and theft the case should be dealt with
by the local civil authorities 7§ F] in accordance with the law;*

2. in more serious criminal matters, however, a mixed court {yief-fu #5E)
is to be convened;

3. should the representatives of the feudal lord in the case fail to appear
after three summonses, the civil authorities shall conclude the case and
send a report to the office for administrative control (fien-fang ssu B3/
A] for further examination.*

The institution of mixed courts was introduced when county administra-
tions (Tsung-kuan fu $EE ) were established in 1265, At that time the jur:li-
cial authority exercised by the civil administration over the civil populace in its
territory was staggered according to the rank of the administration within the
overall governmental hierarchy. The maximum purishment that could be meted

3

" ﬁg‘tcpx;ris;nh, “peaple,” denotes in a narrower sense Fhe _rural population and excludes the
ethnic and professional groups who were registered in special lists, N )

™ The term yu-ssu relers to civil authorities commissioned to administer the population.

“ O this office, see Code 1, p. 180 fT.

w (S)cr: Eb?s:.wa Tetsuo ﬁ%éﬁﬁ, “Yakukai ni kansuru choegaki” #7%r 12 B T4 ﬁ! ,:E:)dake
Furnio /)W 3% and Okamoto Yoshi 38T, eds., Genshi keihasht na Imml)ﬁ  yakuchi TG0 & O RE
FLEREE (Tokyo: Kyoiki shoseki, 196z), pp. 69-87, and the literature cited.
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out by a subprefecture, for example, under its own authority was 57 blows of the
tight stick. For a prefecture it was 87 blows of the heavy stick. For cases where
the punishment called for was compulsory labo, exile, or execution, manda-
tory reports had to be sent, following the initial judicial investigation and trial,
to the Ministry of Justice and the appropriate jarghtch. ™

Transfer of judicial power to the civil authorities in these ways was in keep-
ing with preferences embodied in the Chinese legal tradition and enabled the
Chinese to exercise influences on the question of jurisdiction. Although in the
civil administration the person in authority was a Mongol, in the role of durughachi,
in practical terms the actual manager of governmental affairs was the plan-kuan
#I'E. a post usually filled by a Chinese. Furthermore, in 1286 legal matters
were officially transferred to Chinese hands by the institution of the position of
Pui-kuan #EE, “judge,” which post was also usually filled by a Chinese.» But
even though Chinese legal concepts were influential at lower levels in the legal
system, the Mongols themselves had the decisive say at the highest levels.s

The institution of the Tsung-kuan fu at the level of the county
administrations was a step toward making the jurisdictional system uniform.
Special jurisdictions —units not covered under the regular Tsung-kuan fu—
were systematically reduced in number, while criminal cases were assigned to
the civil authorities. Matters that we would consider civil cases were decided by
mixed courts at which the representatives of the civil administration served as
advisers and the decisions themselves were made by government officials.

An article in the statutes pertaining to the county administrations states
that if’ a criminal case or a matter involving litigation should occur among the
appanage-holders or among members of households of “various categories”
(chu se-hu FEEE), the matter should be jointly dealt with by the competent
local darughachi and the county official. Furthermore, it states that in such cases
the binding decision shall be made by the civil official. And if the darughach
should fail to appear at the joint session so convened, the civil official shall
enforce his verdict entirely on his own authority.®

Itis clear from an ordinance issued by the Central Secretariat {Chung-shu
sheng H1&44) on January 31, 1301, that the judicial authority of the appanage-
holders was subjected to restrictions. According to the ordinance, the appanage-

* Code 1, pp. xii-xiii. “ Code 1, p. 34.

™ There are many instances of imperial orders: “Beat the evil one to death?” Khubilai was
ostensibly aware of his impulsive character, for he had ordered that death sentences of this sort not
be carried out. Once he ordered his minister: *When I command you in a bad temper to have a

culprit put to death, do not have him killed but delay the execution one or two days and resubmit
the matter to me.” See Code 1, p. 3.
* ¥TCs3, p. 30a.
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holder was not represented in matters involving serious crimes punishabie by
the death penalty or in matters involving crimes of robbery, theft, counterfeit-
ing, and others committed within his territory. Final decisions in such cases
were pronounced by the government officials assigned to the territory in accor-
dance with the established laws of the realm. The ordinance makes it clear that
representatives of an appanage-hoelder were to be called only in cases involving
brawls, and litigation concerning such civil matters as status, marriage, family
property, and debts. Should the representatives fail to appear after three sum-
monses, the civil official was to decide the case on his own authority in accor-
dance with the established {aws.”

Military Furisdictions

In addition to the holders of appanages, the armed forces constituted an-
other relatively autonomous institution within the state. Army commanders
regarded the soldiers under their command as their own people. The soldiers
in turn were subject to the jurisdiction of their supenior officers, [u the military
camps (a’urugh; Chin.: go-fu B the camp commander exercised disciplinary
authority over the soldiers’ families.” Early in the 12708 Khubilai’s centralizing
policies made themselves feltin the area of military administration. In Decem-
ber of 1272, for example, the camp administrations were abolished and their
power transferred to the darughachi of the civil administration.” The mixed judi-
cial courts (pieh-hut) were also introduced into the military. By dint of a decision
taken by the Ministry of Justice in the second month of the 12th year of the
Chih-yiian 2 7 reign (March 1275), illegal acts committed by and among Mon-
golian soldiers, leading to damage, were to be dealt with by an official of the
Mongolian camp administration in accordance with the procedures applied in
Ching-chao and Nan-ching (that is, the two main capital cities). In the event of
there being no camp administration head on the scene,* the civil authority was
to exercise sole responsibility over the judicial investigation.™

In such situations, if the crime under investigation was a serious one, it was
to be handed to the county administration for trial, and after the case was con-

o . gta—h.

A ;ﬁ?aat;ﬂfl?esaof soldiers in active service lived in camps originally administered by the Su-
preme Ceouncil for Military Affairs, but in 1272 administration was transferred to the county au-
thorities. See Code 1, p. 54, n. 2 {where aghrubt should be corrected to aurugh).

- ¥S4, p. 144; whether this provision was generally implementefi seerns dcublful: As emerges
from the texts cited below, in the years 1273 and 1275 the camp adminisirations exercised jurisdic-
tion in civil matters and minor criminal olfenses. .

# The earlier order to abolish camp administrations may not have been universally enforced.

¥ YTC 39, p. Bh.
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cluded a report was to be sent to the Ministry of Justice. A category of “miscel-
lancous” illegal deeds was to be submitted to the court for the general adminis-
tration of military camps;* this is known from a decision issued by the Supreme
Council for Military Affairs (Shu-mi yian $#EE) on July 5, 1273.%
Litigations between soldiers and civilians were to be dealt with by officials
of the military, and civilians were tried by officials of the military and civil ad-
ministrations at a joint court.* But in cases of serious crimes committed by
members of the military against civilians, conflicts of jurisdiction could occur.
According 1o a petition to the throne found in Yiign tien-chang TLEMEE 5 one of
the most important extant collections of Yiian legal documents, civil authorities
had jurisdiction over the more serious crimes of robbery and murder. This docy-
ment dates from 1308, during the reign of Qayishan (emperor Wu-tsung #5;
T 1307-1311), but it pertains to practices current during the reigns of Khubilaj
and Temiir {emperor Ch’eng-tsung fX 5% r 1294-1307). Cases involving litiga-
tions over family property and land ownership, brawls, and other lesser crimes,
however, were handled differently. In such cases, the military officer in command
convened a mixed court. The same document also points out that in cases in-
volving crimes between soldiers and civilians where damage was suffered by
both parties, the dispute was to be resolved through a negotiation process in
joint sessions with the civil officials at a mixed court. We also read in the Basic
Annals of Yiien-shit 55, an entry dated April 8, 1301: “Should an officer BH-{
kill someone, consort with prostitutes, or steal, a military and a civilian official
shall joindy carry out the investigation [trial].”s
This trend toward civilian authority over the military in criminal matters
became even more pronounced, judging from another entry of the Basic An-
nals, corresponding roughly to March of 1304. An order was issued according
to which soldiers who committed an indecent act, theft, fraud, or counterfeiting
were without exception to be subject to the jurisdiction of civil authorities.”
Even within the military itself, the authority of the superior officers to impose
punishments on their soldiers was subject to limitations. An order dating from
1265 makes it clear that the arbitrary execution of a soldier who had committed
an infraction was prohibited. In cases of serfous crimes, it was required that the
officer submit a report to the emperor.®
Joint deliberation of criminal and other legal matters was fraught with diffi-
culties. The military authorities were naturally not always in a hurry to send
representatives to the county government offices, for the distances involved in

* Tiafan 40, “miscellzneous criminal acts,” included mostly offenses against public order.
See the special section of the code in ¥5 105, p. 2688,

@ ¥TC 39, p. Bh, “ ¥519,p.409.  * YTCs3, pp. 32a-b * 1520, p. 434
 ¥8er, p 452 # Y56, p. 106.

168

MONGOL-YUAN LAW

such journeys were often very great and the proceedings protracted. The order
cited immediately above also points out that in cases of murder, the body oi? the
victim in the summer would often have decomposed before tf.u? legally prescribed
inquest had taken place. Furthermore, the military authorities were gen_e.rally
accustomed to the exercise of judicial authority over members of the military
and had occasionally extended that authority into matters that were purely

civilian.

Furisdictions af Clergy and Occupation-Groups . o

Under Moengolian rule, the Buddhist clergy enjoyed certain pnvll.cg.es of
status. Quite frequently, however, the clergy abused their status at.ld their 1r'1ﬂ%1-
ence at court in order to interfere in secular legal matters. Despite Khl..lblla.l’s
inclinations towards Buddhism, he was determined to secure the judicial au-
thority of the state over the religious communities. A docurfuj:nt dated March
12, 1303, indicates that such crimes as murder, theft, and sedfu.o.us speech were
matters for the civil authorities, whereas lidgation with the civilian lay popula-
tion over ownership of land and other minor matters were to be decidt.:d through
jeint hearings by the ¢ivil administration and the Buddhist administratch agency,
the Hsian-cheng yiian BB (Office of Buddhist and Tibetan Aﬂ'alrs?.fﬂ' Un-
der Temiir, this office petitioned to have its jurisdiction extended to include
serious crimes, but the emperor refused.* N o

Ch’eng-tsung confirmed the competence of the civil judicial Ell.‘]thOI'ltlES n
criminal matters involving the Buddhists in an edict issued in the spring of 12?8.‘
According to this edict, delinquent Buddhists were to be sentenced. by the civil
authorities on their own authority and discretion, while for minor criminal cases
the trials were to take place with the presence and participation of an ofﬁc.lal of
the Buddhist administration. Should the latter fail to send a representative, a
punishment would be impaosed.# -

Under the reign of Ayurbarwada (emperor Jen-tsung {Z5%; r. 1312-1320),
an edict dated July 10, 1313, declared that any and all disputes betvt'veen rflem-
bers of the Buddhist or Tacist communities, unless they involved serious crimes,
should be resolved by the head of the monastery. If the head of the monasltery
{or presumably his agent) did not appear at the trial, the case was to be decided
by the civil authorities alone in accordance with th? prcvallm‘g‘law of t.he stz.Lte.
The impenal investigating censors and administrative supervising officials (fen-

i “Tibetans in Yiian China,”
i tions, see Code 1, pp. 151-52. Ses also, Herbert Fra.n}ce, Ti n:
injogn[;fsg:xr:;l:fi:sjn, ed., Ciu'n]::pwuger Mongol Rule (Princeton: Princeton UE, 181), pp. 33114,
on the Hsiian-cheng yian.
* YTC 39, pp. 10a-b. # ¥81g, p. 418.
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Jang-ssu) were ordered to ensure that the proceedings took place without delay+

A regulation dated March 6, 1313, put the Taoists on the same level as the
Buddhists. The regulation also prohibited the officials of the Taoist supervisory
agency, the Chi-hsien yiian #£8FfE 1 from interfering in litigation between
Taoists and lay persons since such cases were under the sole Jjurisdiction of the
civil authorities. The Yian rulers sought to deal even more rigotously with
Jurisdictional problems involving the Muslims. An edict of November 14, 1311,
specified that the Tslamic judges, or kadi {Chin.: ha-ti B5HY) were forbidden to
adjudicate major as well as minor “public” criminal matters and litigations over
civil status, marriage, and taxation. These latter “civil” litigations were to be
adjudicated by the civil authorities.*

Yiian law empowered the heads of various occupational associations to
prosecute their members. Khubilai issued a regulation whereby criminal cases,
however, were withdrawn from such juriscliction. But in other cases, such as
proceedings between physicians and the “hundred families,” the head of the
physicians’ association was invited to attend the court session. The sentence,
however, was to be pronounced by a civil official. Should the head of the asso-
ciation fail to appear at the court session, or should he fail to support the decision
of the court, a report to that effect was to be sent to the Ministry of Justice and
the case was to be investigated further.t’ Similar rules governed cases involving
musicians, as we know from an imperial command of 1299, and cases involv-
ing saltern workers, as we know from a 1302 decision of the Council of Ministers,

PRINCIPLES OF MONGOLIAN LAW
AND THEIR IMPACT ON PENAL CODES

A fundamental issue in the question of jurisdiction is that the state presup-
posed the existence of a universal code of laws, but no such code was ever en-
acted by the Yian state. As noted above, the Chin code known as the Tai-ho li
had been employed for a time by the Yiian, but late in 1271 it was invalidated by
Khubilai.# No replacement code was ever promulgated. The compilation known
as Chahoyiian hsin ko BEITHHE (New Regulations of the Chik-yiian Fra) promul-
gated after the conquest of south China, contained administrative regulations

* Tung chife t'iao ko SBFNERS (Peking: Kuo-li Pei-p'ing t'u-shu-kuan, 1930) 29, pp. 5b-6b,

A T1_1e Chi-hsien yian administered the State University {Kuo-tzu chien B FE), Taoist doc-
trine, yin-yang prognastication experts, ritual sacrifices, and magic; see Code 1, p. 106, n. 2.

# Tung chik t'tan ks 29, pp. 5l~6b. © YICs3,p. b

1% ¥TC 53, p. 50b; see Code 1, p- 28, n. 3.

f’ ¥TC 53, pp. 3nb—‘3m. " ¥ICs3, pp. 34b—350. # ¥S7,p 138,

* See Code 1, pp. wi-xiii; fragments survive in ¥7C. For a reconstruction and annotation of
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that were universal in nature, but they could not serve as the basis for jurisdic-
tional questions in criminal cases. Instead, jurisdictional questions were gener-
ally settled on the basis of precedents, or general rules f2#f5. But when there
were no such precedents to serve as guidelines, or if circumstances were espe-
cially doubtful, the authorities turned to the Ministry of Justice for decisions.
These in turn became precedents for later cases once they had been confirmed
by the Council of Ministries or by the emperor himself.

A complaint about this unsysteratic situation was voiced by the Chinese
critic Cheng Chieh-fu &f1-% (A. 1306): “There are rules ff[ that could fill a
thousand tomes, but no generally applicable norms ¥:.” Cheng submitted a
request to the throne for the commission of experienced dignitaries to compile
a law code that would accommaodate the customs of the peoples of the south as
well as those of the north. Cheng was not alone: other Chinese advisers ar the
Yiian court urged the promulgation of a law code. Khubilai’s successor Ch’eng-
tsung commissioned the Chinese Ho Jung-tsu {A[Z57H (ca. 1228-ca. 1306) to
compile a code, which eventually was titled Ta-te fi ting KABAR Sy (Code of the Ta-
{e Era). But it was not promulgated. The emperor rejected it with the words,
“What was good in the past need not be good in our time and [thus what we
adopt today] need not necessarily be derived from the past. Only what is ap-
propriate {or our time should be adopted.”

The Yiian emperors thus refused to introduce traditional Chinese law as
the universal law for the Mongolian empire. Only under the reign of Shidebala
(emperor Ying-tsung HE5%; r. 1320—1323) were large legal compendia based on
Chinese models adopted and promulgated. These were Tz Yiian sheng cheng Kuo-
ch’ao tiem chang ATTEE BB RREREE, usually referred to as the Yiian tien-chang,
and Tz Yiian t'ung chih KITCHE] (Comprehensive Institutes of the Great Yiian)* both
of which contained edicts and administrative regulations, as well as legal prin-
ciples and court decisions, thus laying the basis for a uniform resolution of juris-
dictional questions,

The legislation of the Yiian period, as transmitted by the official dynastic
history of Mongolian rule, Yiian shifi, had a basis in the large compendium known

Chik-yiian hsin-ko, see Paul Heng-chao Ch'en, Chinese Legnl Tradition under the Mongols: The Code of
{291 As Reconsiructed (Princeton: Princeton UR, 197¢).

" For the two quotations, see Gode 1, pp. xiv—xiv. Here we see a radical difference between
Mongol and Chinese atitudes tawards carrect rule. The Mongols were oriented towards the present
and took into account real conditions, but the Chinese were ariented towards the past and sought
to maintain the fiction— at least in a formal sense —of the continmty of ancient institutions.

# On ¥TC, see Shen Chia-pen, “Li-ling,” included in his Sken Ghi-i hstien-sheng t-she, b, 8, pp.
6a-b; Herbert Franke, Geld und Wirtschaft in China unter der Mongolen-Herrschaft (Leipzig: Onto
Harrassowitz, 1949) p- 1t fF; and Code 1, pp. xix—xx. On Ta ¥iion ung chilt, see Franke, Geld unid
Wirtsehafl, p. 12; Code 1, pp. xvii—xix.
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as Ching shik ta tien B A B, published under the reign of Tugh Temiir (em-
peror Wen-tsung 305%; . 1329-1332).% It too comprised legal principles un-
characteristic of the legislation enacted by the first Yiian rulers. The ¥ian shalt’s
“Treatise on Penal Law,” which was compiled later, on the basis of Ching shik ta
fien, shapes legal principles in the traditional form of a Chinese code. The
arrangement of the material, the style, and terminology all follow the Chinese
pattern. Certain articles are taken verbatim from the T’ang code.

Deviations from traditional Chinese ways of determining jurisdiction were
more pronounced in actual practice than as revealed in compilations, mostly
becuse Mongols of high status could igniore the legal constraints on their ai-
thority. In the imperial edict of 1301 mentioned above, Bitrelgidei (Pu-lien-chi-
tai T 5 ) and other officials in the provincial government of Honan pointed
out that in all litigations between Mongol and Chinese, the actual investiga-
tions and trials were carried out by the former#

Moreover, military authorities generally assumed judicial powers over the
population in their territories. A document of 1284 remarks that the local garrison
commands accepted for adjudication cases of all sorts that had been lodged by
civilians.® Police authorities ofien exceeded their official powers, according to
an imperial edict issued in 1299.5° And interference by official emissaries in
adjudication of the civil authorities was sufficiently widespread to wasrant an
imperial prohibition in 1302. Buddhists, oo, frequently ignored the law, presum-
ing upen their influence at the imperial court. A regulation of 1267 prohibited
officials of the Buddhist administration from interfering in court cases involving
the lay population.” The Buddhists sometimes freed murderers, including
women who had killed their spouses, on the occasion of religious festivals,»
According to a petition presented to the throne in 129, it was universally known
that the Buddhist authorities exceeded their powers concerning punishment of
monks and nuns, failed to examine the appropriateness of sentences, and failed

to determine the truth of accusations. These same authorities are said to have
placed wooden collars on the the necks of the accused manks and nuns, and then to
have thrown them in chains into dungeons where they lived in promiscuity.

The distorted picture of Yiian law, caused by efforts to mold the legistation
of the Yiian era in the shape of traditional Chinese lawbooks, also shows up in
the Yitan penal system. The penal code as presented adopted the traditional
Chinese scheme of five punishments. But the punishments administered under

¥ Further details on this work may be found in Shen, Li-ling 8, pp. 7a—gb; and Code 1, pp. Xx—
=1

* ¥TCs3,p.gra. ® ¥TCs3,p.gb. & ¥YICs3, pp. 5a~b. % Y36, p. 113
P Code 1, p. lxxx. B Code 1, p. Ixxi.
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the Yiian differed in certain ways. The Yiian dynasty employed grades of pun-
ishment whereby the numbers of blows of the light or heavy stick did nOt.m-
crease decimally.® The term ¢2’th &, “bamboo lash,” was retained f.or flogging
with the light stick.* For the most heinous crimes, exccution‘ by dismember-
ment {fing-ch’h ch'u-ssu BEEFRIL), sometimes called “sloYv slicing,” and fog-
ging were introduced. An aggravated form of exile was mtro@uced whereby
prisoners were sent for military service to remote areas.” Penalties for Mongols,
however, are not mentioned,

The Persian historian Juvaini observed that it was common for the Mongols
to send convict laborers whose death sentence had been commuted to the battle-
front under the principle that they would prefer to die in battle.” This custon
was also noted by the Chinese writer P’eng Ta-ya 85 KX fi, who remarked in h‘1s
travelogue: “If a culprit is not executed, he is sent, as a punishmerlt, to serve in
the ‘braves’ troops {dddur; Chin.: pa-tu-fu J/\EFE}. Whoever rematins alive after
the third or fourth battle shall be amnestied.” The dispatch of criminals to the
front was practiced under the Yiian, as is confirmed by an article of .the code
found in Yiiazn shif: “A Mongol who in the course of a brawl or under the influence
of drink causes the death of a Chinese, shall be sent to an expeditionary corps
and pay for the funeral expenses of his victim.”™ The‘ Yiian xfzz.'k‘s Basic ‘Annals
report that on October 2, 1282, a certain Netider (Nieh-wu-tich f_—'?—,]'ﬁﬁ){':vas
sent to the expeditionary army in Champa-in order to atone for a crime.” In
the same year the emperor approved a central government agency’s proposal
to send those found guilty of capital crimes, with the exception of those guilty of
extremely heinous crimes, to join the armies then fighting in Japan, Champa,
and Burma.” A certain Saljudai (San-chu-tai BXTT#) was absolved from t.he
death penalty for his crime a few years earlier because of his pl‘e.\-'lm;—l: mcnt‘s,
and was ordered to join the vanguard troops on a major campaign.” And in

1273 some thirteen criminals whe had been sentenced to dtf’ith for commu?u?g
homicide during a brawl were relieved of the death penalties and sent to join
the army on the front.®

- ilai i i ber of blows of the stick, as

# Khubilai changed the usual ten increases per grade in the number
found inuthlea(llhines% system. He directed that one blow be eliminated in the name of heaven, a
second in the name of earth, and a third in his own name. The effect was that penalty grades
increased by ten to totals ending in seven; see Code 1, p. 3, 0. 5.

@ See Code 1, p. 6. ) .

! H L4 H 1 3 . 6 n. 2‘
® On this punishment, see Shen, “Hsing-fa k’a0” 8, pp. ga—b, Gafie 2, p. 63, . )
" John An?irew Boyle, teans., The History of the Worid Congqueror by "Ald ad-Din Ata-MolR Juwaint
idge, Mass.: Harvard UL, 1958) 1, p. 53. . B _

(sz}l;]‘:ng‘;nd Hisii, Hei-ia shih-Lieh, p. 15b. See Ch'i-ch’ing Hsiao, The Military Establishment of the
Yuan Dynasty {Cambridge, Mass.: Harvard U P, 1978), pp. 94 and 218 {o. 5g}-

% ¥S o5, p. 2675, article B32; trans. in Code 4, p. 250. _

8 Y812, p. 245. % 1512, p. 248. ® ¥S6,p. 2 % 158, p. 153
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An imperial edict issued by Khubilai in 1264 introduced a special kind of
forced tabor. According to the edict, recidivist thieves, after receiving appropriate
corporal punishment, were to be assigned to serve for fve years as auxiliary
pohcerf-nen, who were assigned to their home districts and placed under the
SL!pemsion of local officials. They were forbidden to leave their home areas
without authorization, and during their period of prabation as auxiliaries they
were supposed to help the authorities to trace and arrest thieves and robbers. If
they committed no further offenses, the district chief was empowered to request
th? deletion of the individual’s name from the register of policemen, provided a
n:e:ghbor was willing to serve as guarantor. The rules also specified that if a
given policemen successfully traced or apprehended an armed robber, two years
of service would be taken off his total obligation of five years, and if he appre-
hcr.:clcd two armed robbers he would be relieved of all remaining service obli-
gations. Apprehension of a thief reduced his service by one year. Conversely, if
a po‘licemen committed a punishabie act, he would be obliged to remain in t];is
semiservile capacity for the rest of his life,”

A well-known institution of Mougolian law was the “devastation.” During
the ‘Yl'ian period this punishment was employed in cases of offenses committed
agaiast the security of the state. Family or household members associated with
the criminal were enslaved by the state and their property was confiscated.”
Such penalties had been imposed for cases of treason under the T’ang code;
but the Mongols applied them more widely. ' ’

Enslavement of a criminal’s family members, characteristic of Mongolian

law, thus became an inherent partof Yiian law. In the military, superior officers
who‘ were unable to enforce discipline among their troops or who through ex-
cesstve severity brought about troop desertions were punished, their families
enslaved, and half their property confiscated.™ The darughachi of the county of
Jao-chou BEM, one Yugitril (Yiku-lun E i fi), who had arbitrarily spent
more than 4,000 piculs of grain, was sentenced to flogging and his family mem-
bers were enslaved.™ In another case, Chinese military deserters were executed
and t‘heir families enslaved,™ and in yet another, officials —both Chinese and
Muslim --who neglected their duties were threatened with execution and the
enslavement of their families.”

The principle of atonement lay at the basis of the Mongolian penal system,
In Yian legislation criminals were required to compensate the families of their

M YTC49,p.g7a. " FTC 4, p. 16a r I8
* IS10,po2i5. ® IS0, p.215.P 1P 195 "R P
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victims in cases of homicide, bodily injury, and theft of cattle.”™ A murderer was
required to pay fifty fang {ounces) of silver as a fine to underwrite the cost of the
victim’s funeral. This rule was changed slightly in 1282 by imperial edict, at the
request of Yeh-lii Chu HR#§% (1221-1285). Under the new rute, the criminal
was required to deliver a daughter and four #ng in paper currency to the family
of the victim.7 If the death was caused by an animal, the animal’s owner was
required to hand over the animal to the victim’s family in compensation.”™ In
cases of injury leading to the victim’s incapacitation, the criminal was obliged
to pay twenty fing in paper currency to cover the victim's medical treatment.”

Cattle stealing was punished in the Yiian era according to Mongolian cus-
tomary law even if the thief was a Chinese. For each animal stolen, the thief was
obliged to give nine animals to the owner, and in the event that the thief was
unable to provide them, he was cbliged to hand over his wife or his son.

Yiian law also provided that anyone whe exposed a false accusation was
entitled to the wife and children of the accuser and, in addition, to a payment in
paper money™ If anyone was found guilty of violating the monopoly cencern-
ing the production of alcoholic beverages, his wealth and property were confis-
cated and his children enslaved by the state.™ Khubilai ordered that the wives
and female slaves of the rebel Shih Pi 8258 be sent to the capital and given to
the state falconers.®

According to Mongolian law, a bankrupt debtor was to be handed over to
his creditor. Yiian legislation provided that a robber or a thief who was unable
to return the stolen property was required to work off his debt.* A slave found
guilty of robbery or theft was to become the possession of the owner of the
stolen property™ Moreover, financial penalties played an important role in the
Yiian penal system. In cases of violations of state monopolies, half the assets of
the guilty persons were confiscated by the state.” In cases of murder, or the
illegal manufacture of weapons, similar penalties were imposed.®

# [n contrast to cattle rustling, where compensation was to be paid to the owner, the fine for the
theft of praperty had a public character. The fine was confiscated in favor of the state treasury and
served partly to remunerate the informer.

7 ¥5 10, p. 248.

* ¥$ 105, p. 2678, articles goG—y; trans. in Cade 4, pp. 306—7. This provision matched the legal
sentiments of the Mongols. According to the Mongolian cade ol 16840, the owner of the animal or
the cowherder responsible was required to pay a fine. See K. F. Galswakii, Mongalo-oiratskic zakony
1648 goda (St. Petérsburg: Imp. Akademii nauk, 1880), p. 45.

A ¥§ 105, p. 2675, article 796, * ¥§ 12, p. 250. % ¥Siz, p.o 253 ¥ Y512, p- 257

% ¥5 104, p. 2664; trans. Code 4, p. 177.

b Y3 104, p. 2664, trans. Code 4, p. 178. YTC 49, pp. 21b-22a.

¥ Codz 2, pp. 14548, 16163, 166,

% ¥ 105, p. 2676; wans. Code 4, p. 270; and ¥5 105, p. 2681; trans, Codt 4, p. 326.
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The authors of the “Treatise on Penal Law” found in ian shik emphasize
the milduness of penalties applied during the Yiran era.’” In actual fact, the pen-
alties imposed by the Yiian rulers were considerably milder than those exacted
by the Jurchen rulers under the preceding Chin dynasty. Under the Yiian, cruel
methods of torture were outlawed.* Employees of the prisons were required to
ensure that prison cells were sprinkled and swept.* Prisoners without relatives
or who were indigent were given food by the authorities, and sick prisoners
were provided with oil, coal, and straw mats. The law stipulated that if lack of
medicine caused a prisoner’s death, the responsible official was held account-
able. Sick prisoners were supposed to be relieved of the wooden collar {cangue),
leg irons, and chains, and a warden to provide care. In winter, sheepskin blan-
kets, stoves, and wood were to be provided for heating. Pregnant women were
permitted to leave prison under bond to deliver their babies. Female prisoners
who were pregnant but who had no relatives to whom they could go, and those
who had committed capital crimes, were to be attended by midwives at the
time of delivery. Conforming to the spirit of the Confucian tradition, Yian law
specified that if a person sentenced to death should be the only son of parents
who were more than seventy years of age, he was entitled to send a plea for
mercy directly to the throne. Old people, minors, the handicapped, and the
incapacitated were permitted to redeern their prescribed punishments by cash
payments.®

In Khubilai’s time, the central government approved on the average just
under ninety executions per year. For two years in the mid-1280s the number
exceeded the average, reaching as high as 278. This was due to the state’s sup-
pression of rebellions in connection with the military expeditions into Japan
and Champa. In general, however, it seems that the number of executions,
given the large population and the frequency of rebellions, was remarkably low.
One must also consider that amnesties were frequent and far-reaching, so that
many people subject to punishment did not have to serve full sentence, Amnes-
ties might be proclaimed upon the accession to the throne of an emperor, an
imperial birthday, or because of an imperial illness; they were also prompted by
natural calamities, such as droughts and flcods, which were regarded as inaus-
picious signs,

During the final years of: their rule in China, the Mongols began to lose
their grip. For purposes of control, they reintroduced mutilation and other cor-

poral punishments. These were counterproductive, merely increasing Chinese
anger and resentment,

% Code 1, pp. 3-4. * Code 1, p. 312. ™ YTC 40, pp. 12a-b.
¥ The pertinent articles of code for the above paints are all listed in ¥3 105, p. 26go.
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WOMEN, THE FAMILY, AND ETHNIC STATUS

The Mongolian influence on family law in the Yiian period was pron()l:m(.:cd.
The right of the head of a family to punish family members became limited
under Yilan law. A father who killed his son while in a drunken statf: was sen-
tenced to seventy-seven blows.” The killing of a2 ncwa)rn was p‘unlshablc, as
was the killing of a son or grandson.* A husband who killed his wife because of
a minor offense by the wife was sentenced to death under Yiian law® And a
man who killed an innoccent stave was subjected to eighty-s.cvcn strokes.* The
division of family property among the sons was allowed while the parents were
still living, and a son was permitted to establish his own household apart froEn
that of his parents, with their consent.% The Mongolian rulers opp?sed cert.am
practices that were in traditional Chinese eyes held to be acts of filial affection
and therefore worthy of high praise. The offering of flesh fro.m one’s own b?dy
as a cure for sick parents, and other such practices, were forbidden under‘ ‘f’uan
law® These rulings touching on matters of filial practice altered traditional
Chinese principles.

Chinese, as well as Mongolian, women were generally treated more favor-
ably than under traditional Chinese law.”” According to a 1237 orde.r issued by
the Councit of Ministers, a thirteen-year-old girl was declared hcn'f:ss tc her
father’s plot of land.* And a decision of 1271 held that a widow, even if she hac,:l
no sons, could inherit a part of the family assets in the event of her husband’s
death,® a rule applicable even to concubine slaves.”™ The legal status of women
did not curtail their right to engage in litigation uatil 1313, when such a rcstnt.:lmn
was proclaimed by emperor Jen-tsung. In the carrying ou.t of penal sanctions,
womett under Yiian law were granted certain considerations. Tl?ey were ex-
empted from branding (as were Mongols),"™ and with tFu: exception of a few
crimes were allowed to keep their clothes on when being flogged. Pregnant

b . 265-66; YT 42, p. 20b. w ¥YTU 42, p- 2th.

m ?Sd:o?l;:ip 2675?; trans. Gode 4, p. 278. » I3 105, p. 2677; trans, Cade 4, p. 280.

i ngliﬁg;ggnisky, Historisch- Terminologisches Warterbuch dev Yuan-Zpit Medizinwesen (Berlin:
Mﬁdé?*l;-}r]‘e:l:gg&;f foi f Societyin Traditiomal China (Paris: Mouton, 1967), pp. 103-4.

“ ¥ICig, pp. t4a-b. @ YTC1g, pp. 12ab. w ¥TC 19, pp. :agg?thm egpameless”

w5 105, p. 267t; trans, Code 4, p. 226. The rule was based on the lie “shameless”
women were inclined to be quarrelsome and bring false accusations, 1cr mxzimpr?a]ese e
bands or sons belore the court and that they wt.;;uld stick unyielding ly t:l elrccdin oo o,-del.-
Furthermore, it was generally held that young widows would prnlo_ng eg d]:m::d i g:sem ol
better to display their physical charms. They would exchange daring \o\fo; e ‘i; cl indecent jokes
with the onlookers, visit tea houses and wine taverns, ar}d spend their mghts 1
dhist anc Taoist monasteries engaged in indecent pursuits.

“t TS 104, p. 2656; trans. Codz 4, pp- 1067
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women were perritted to leave the prison under bond in order to deliver their
babies.'e

Marriage between women of free status and male slaves was tolerated un-
der Yiian law as long as the woman’s participation was veluntary.* The con-
sent of the woman was required in marriages involving a daughter of a slave
and a free man. It should be noted that in both cases, the wishes of the female
party were the necessary condition for the legality of the marriage; no mention
is made of parental consent. Illicit sexual relations, however, were punished
quite strictly under Yiian law. Adultery, for example, was punished by eighty-
seven strokes.™ Severity of the law in this respect seems to conflict with the
relative laxity in sexual relations that was custemary among Inner Asians, [n
fact, Chinggis Khan had ordered draconian punishments for illicit sexual rela-
tions, with the aim of preserving law and order, "

In medieval times the principle of equality before the law was generally
unknown. Whereas in traditional China an individual’s legal status (usually by
occupation-group) was accepted as a yardstick for determining legal privileges,
under Yiian rule it was ethnic identity. The population was divided into four,
chiefly ethnic classes: Mongols, Inner Asians, Han people of the north, includ-
ing Jurchens and Khitans, and Man-tzu (the southern Chinese), OF these, the
Mongols and Inner Asians enjoyed special status before the law. As noted, they
were exempted from branding and were not subject to the customary Chinese
family rules."” Offenses involving only ethnic Mongols conveyed special provi-
sions. The death sentence for homicide was commuted to military service at the
front."® Cattle theft was punished according to Mongolian law. A Mongol who
injured a foreign slave with a sword was permitted to settle the case privately'™

"% X5 105, p. 26g0; trans, Cade 4, pp. 41314,

™ Under this provision the female thereby acquired the status of slave. Such marriages were
generally undesirable because of the disputes that could arise over the status of any children who
were born; see Codz 2, p. 135, ' ’

" ¥S§ 104, p. 2653; trans. Codz 4. p. 47

" The jasagh (Chinggis Khan's rules and instructions) punished adultery by death irrespective
of whether the adulterer was married or not. See Curt Alinge, Mongobische Gesetes {Leipzig: T.
Weicher, 1934), p. 203. Carpini adds that when a woman committed aduitery, she was punished by
death, too; see Dom jean Becquet and Louis Hambis, trans. and annot., jean de Plan Carpin: Histoire
des Mongols (Paris: Adrien-Maisonneuve, 1965, p. 50. See also the statements by Rubruck, in
Anastasius van den Wyngaert, Sinica Franciscang {Qaracchi-Firenze: Collegio di S. Bonaventura,
1929}, p. 186, and Kirakes of Ganjak, the Armenian chronicler, in John Andrew Boyle, “Kirakos
of Ganjak on the Mongols,” CA47 g {1963), p. 202.

1 ¥5 104, pp. 2658, 2665; trans. Cods 4, Pp. 125-26, 184. The provisions governing marriage
and mourning are expressly inapplicable to Mongals and Inner Asians. See YT 50, pp. 3b, r2h.

" See Paul Ratchnevsky, “Die mongalischen Grosskhane und die buddhistische Kirche,”
Johanres Schubert and Ulrich Schneider, eds., dsiatiza: Festschrift fiir Friedrich Weller zum 65 Geburtsiag
{Leipzig: Harrassowitz, 1954}, p. 503. :

% 5 105, p. 2673; trans. Code 4, P- 243
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The laws also distinguished between Mongols and non-Mengols in cases of

1y

violations of the state monopolies. o

The ethnic Chinese were subjected to discriminatory legislation. If a Mongol

beat a Chinese in a brawl, the latter was not permitted to rtt.urn the blows but
only to lodge a formal complaint.” Chinese were n.ot permitted to hunt or to
practice boxing, fencing, or wrestling.'™ The possession of weapons zfmd horses
by Chinese was a punishable offense.* Discrimination aga.mst Chlncsc‘even
went to the extent of forbidding off-duty Chinese soldiers, pollc-cmcn, and llc_t::rs
from bearing arms, which had to be turned in to the Mf}ng.‘ohan a‘angkackz.

In conclusion, although certain Chinese ethical principles were incorpo-
rated into later Mongolian law during the long cultural confrontation and meld-
ing, in general the influence of Chinese legal t.hmkmg on the Mon.gols wa: noc;
significant. The Mongolian penal system remained func.iamental!y intact, base !
mainly on the system of financial penalties, most of Whl(.‘.h bore the character o
private compensation; and Chinese-style corporal punishments were adopted
only in a few instances.”> The subtle distnctions made by thfe Chme.se as to
motive and intent in criminal behavior never came to play a major role in Mon-
golian sentencing. Rather, such objective circumstance‘s as the amlo‘unt.of dam-
age remained decisive: the concepts of attempted action and mmgatlol.'l were
barely mentioned. Thus, after the Mongols’ return to the steppes, their own

traditional customary law was revived.
ne Code 2, p. 156. " ¥S 105, p. 267%; trans. Code 4, p. 242; ¥TC 44, p. Ba.

" Gh'i, Law and Soqizty, p. 203- s Ibid., p. 202. "+ See the texts in Y7 95 and 38.
15 See z;&linge, Mongolische Gesetze, p. 71.
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