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“Circumstances” in the Chinese Legal Tradition:
A New Perspective on the Autumn Assizes

Arnd Helmut Hafner

Research Institute for Languages and Cultures of Asia and Africa,

Tokyo University for Foreign Studies

Because of the abundant use of the concept of ging (&, circumstances) in
the autumn assizes, the subdivision of capital offences into three categories, of
which only one is actually made subject to capital punishment, is often
misunderstood as particular acts of mercy. In fact, the threefold differentiation
of offences and punishment in the autumn assizes was profoundly grounded on
statutory law. Hence, it deserves a general legal explanation. This article
strives for an accurate jurisprudential analysis of the concept of
“circumstances” by examining the transition and differentiation of offences
and punishments in the Assizes of the Ming.

This analysis shows that the legal concept of “circumstances” combines
two functions. On the level of individual case decisions, “circumstances”
served as a tool for the analysis of sentencing criteria. Every time the
sentencing criteria provided by statutory law proved insufficient for an
exhaustive evaluation of all meaningful elements of the criminal act in
question, the newly found sentencing criteria were formulated as extraordinary
“circumstances” before these were finally entered into statutory law. The
cumulative effect of the unremitting establishment of new sentencing criteria
by the concept of “circumstances” was the segmentation of offences followed
by differentiation of punishment. On this general level different terms of
“circumstances” were used for classifying offences into different categories,

of which each was made subject to same sort of punishment, e.g. capital

punishment for gingshi ({§&, facts true), transportation to the frontiers after

several years of imprisonment for huanjue (§8%%, deferral, originating from
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differentiation of gingzhen [ [EH, facts true ) in the Ming) and immediate
transportation to the frontiers ging you kejin ( (|54 ) T]#5, compassionate
circumstances).

The reason for using the rather particularistic and therefore misleading
concept of “circumstances” probably lies in the traditional abhorrence against
legal interpretation. The unavoidable necessity to interpret law was hidden
behind a veil of imperatorial mercy cast by the particularistic concept of

“circumstances.”

Keywords: sentencing criteria, autumn assizes, Chinese jurisprudence,

Chinese criminal law, nulla poena sine lege

° 514 -



