R e &3
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CERBRER - HA S SRS
R —HE (PSR )
—HE R SR
w7 il R B Y BT

-

S 33 S

AREFEIL R P B 2 EZ R gk RS A0HEE - ZEE T
BB Y T B R Z B AR EA LA B - PR TR PR S B R A
TEOREE - T R R AR R R T A IE o R R
MR IR — TR - HRER T REE RN - RZ(ERikia s
PR EIERE o UIPHEE REREE MRE - A EHME—-EIEAE
HREER o ARG LA ERES - ASCGRY] > BRI RREL - &
EAEERIEH TR - HEREH SR SHEMT - mHAZ &R
Wi o PAIL > BPAI— (AR R - DIERIBT BRI A R E R TR
REARE - MEENZEEER H SRR E L ERE - SthEaE
T (Montesquieu, 1689-1755 ) Bl A7 il v B .2 155 1 B A O RS FITAE -
ZIRE TSR GRikAURETH)  (De lesprit des lois, 1748 ) —3 » HiE]
e T HEH S o EERFEINAENER T - E RS REER T
I8~y ) ol B ) R BRI (ML TH5E — Al - T E RN E
#l o HAE S HH PR - 052 NEREBHIGHPRE
HRFEFNE B RHIALE - SREFILEES - A SO = W E SRR El T
HHE AR SRAYIE L - RIEFEIRE MR T R EEEEL - RE
b~ GENEHERDRERERamCHEEE B TANES - &

%

] L B B R A
BB NG
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B A AR SR B E TR - TRV NP AN T 5 [ R E
1 - FEHTER AR IR T E BB ) fm Rk TR W (S
AR - TCEEE AR T R BRI R B R R A PR B - TSI T R
) BEATSEEE H AL TR IR Y B IR S B (T T WG - ST - TP BIE
TSR ERSEHTT T B IEAEERESR - 8 (8 DUR SR B B R B R Y R e
F o MER B R E X o T EEREE SRR AT - it
FEAE (B R T R 3R B S B BEE T 268l - REWIRL L BEIR R R
ek g E B b B P T R R IR AU EREESR - S BRI R AR R
APH] > MEAATREE —(BORRY B E s HER AU R R RERE - T B S AR A iR
e H L -

AR ¢ B BRI B - REE R REER  RERE - JRA
REEAD  REREE - ek



FERBALH  RORLEN LA T RAF ) (REIE) —REBRXATTHATAMAER S5 179

2 Iy
_—-\jg‘,"c:'

RERBEZGABLER - SHRBEOREHEWT "BHEA ) E—
B AR GE R It H A RIS B AL - IEANFEvarfE el (Alexis de
Tocqueville, 1805-1859 ) fE7¥am#TAHY A EL G RBIR AT S : " REHE
REZ R T T AR B R R B RS - ) e b
EHFA - & " ZEIFEA  REBURZGHEE R A L A R A S B G
SCFF - B SSE 2 —(EH H B A KRR - HEZERELRE
EZEEEENEE - R " RSBAMINRIEH B S WR#ESEFEZ
e PEBIA R TR S EE A EAMRE SEE ) 1
—REFRER - FERMMEEEC T RERIRIER A - i HURIER IEZA
A R TSN ) R TREMIR RN E K - RTTE
e AN TR e - BERRREESUE TSR ) Iy E R A
RARE TR BUMERAES - e REAERZ AL
WEHESREARE SR -

FEvoAt e A BEAI B R E 8y _EofiaFam - RATERE @M
REGREPETRE - Al HALRER ARSI s - ¥
HAEMM R EH 2R - (a7l - ERE il g R 282 Bl
AR 2B R Fe it - B &1k B 3O B E A H R AEER B R R
B o AR B EESMNEAK IR Z I - A R AR B S R B B A e
FHEXGBAE R ET - TEE MR R E — W R -

FHEIEFRH N T ECREEEEN - BRI T HMhE—R
B ) W — RS - IS BT TE B R B R A B TR - 1T13E — A AE
Z5FHE (William P. Alford) —REFERE S CGRE - BB (TERE
) MERGMEEE . B EEE LR L TRE Y YGE M 8

1 Alexis de Tocqueville, Democracy in America, ed. Harvey C. Mansfield and Delba
Winthrop (Chicago: University of Chicago Press, 2000), 537.

2 Tocqueville, Democracy in America, 272 and 274.

3 Tocqueville, Democracy in America, 146.
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P ) — (3 FE M SR (5 At 7 S S P B e SR B A S » R —
B DURT# R BRE A A B TR E N - BB S (Maecel Granet, 1884-1940 )
fEfthE BB IElE (FPEEAE) (La Pensée chinoise ) F1153H AIFE
EARRIRETRITR AR FE N T B A - R - 7 20 fitfD 80 4
KB - BEATEHEMIERTEN - R EE R R B B KRR
EE DU AEZ WA H AR R - PBIR RN SR 2 A
12 EAEBH R B2 2 R 2 R EE TS RATE - TRA N8 S B B g 7
ZERE A R —REENER -

ACHIEAEIRIA TS Lol S ] e BB MR B - AR 0
J7 B ] DU HAt IR R E B R 2 MR RREAL - SIEARSCGE RmiIE &
{ELTE A e A R A S 4R I L R B 5 A P 5 R B 3 R B2 Al B P - TR
R LB RGO ERA B aRIRTE - RED TR o FEREE 2 L IEE
B HE B P R B T AR A TR - A B SR R IR AR A - 1
TEEE A EEEER R E —E AR P BE » KRR —
1o i Ry P 23 -

AR SR A SR R BN i W) B 1 P B e RS B Se RE . -
fEHHE (Montesquieu, 1689-1755) A[HE—{E{LFE - RIBLIERTIBEE
FEAH) GmiEHIREmH ) (De Uesprit des lois, 1748 ) — & HHHE HIHY =fdEL
AERE T Ry — (B SRS - RS B E DR T REHEA L - AR
A FEITHE AR N R HSERE B SRS AR - HEIMEB A AR - TR
FF PR U R B A R R R B BRI ST o T R S B S A
Bk st A E S (legality ) @ 138 NS AN ERFHAES]
TIEHTE YRR o MR N EILS A RE EEREA - R
R N HAEBONFIE B FE s HE R AL - SR B — Lk
B2 ERBAPE 75 A R A IR G S B - 28 (R A 2 DT R R R B

4  William P. Alford, “Law, Law, What Law?: Why Western Scholars of Chinese History
and Society Have Not Had More to Say about Its Law,” Modern China 23, no. 4
(1997): 398-419.

5 Marcel Granet, La Pensée chinoise (Paris: Albin Michel, 1968), 476. 55 & ( J1[& EAE)
—HAUKSEm ¢ " 2B DUS B Rl A T B R HURE IR ¢ BEAME B - HUfR
R, (RRATIXEXRAR) -
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EEE SRR B R T - 5 S A2 2 DA A AR R Al R
FEPAIFR LA - 2 Pl A FI B Pt -

BENOK - IRBAMAERE R BRIA A AELS - W = (RIS BRI T
R R o (R d A FEFE 2 Ryl 177 B (Warrior Empire ) ——[A Ry
R R B A Bk & TR AR 5 B8 RS N —— Y R R - R
BEAREZGLIZEE « BEER—HEE - SERIT LRy ~ 8A R
el B » RS IR Bl 22 5 5B MBI IR o h 1 B e 01 Ay A 2 77 2K TR AL -
T [k 7 R L S TR A FH B THEAC RSB O A 1S DA R« SRR T R
FFHHAYE &7 B ( Bureaucratic Empire ) ZEFS9EE (EPEEY - — (LI
LA B R SE N 7 R[] St it 7 S AR SR BN - B PRy B B A o DL
o AR ERERCRE BB BT —EHE S E - 5 AT
JER AR e R S Hh B 0k B [ 58 - il T R ER AV - 05 R R = (S B -
IR BN A5 B ( Autocratic Empire ) RS EERS R AIE T BIHEME
- BTFERTFE (populism) FYBHEAREE 27 KA TTE (1368-1398
i) ANMEEER T i AR SR - T B NS BERRRAE B#E
BRI E HE R - LA RO BRI E 22 T » BURETERRK
R EURBUZ BRI L - SRR EINE R SURE B ER - H2B R
EREAE R AL o ARSCAUASEE B IR R A D% - & — (ERAYEE
g H %15 URE -

6 EEEIE ¢ HEAR Tautocratic ; —FHELERE TMEN ) B THEHIRY o HEREER
DUNHE - el a b BURERY o2 i %% 8 Z At LABE AT autocratic ifiiFE" despotic |
SR E TP B AR R - A E BN RS ETEE AT  despotic ; —
SRR S REE - P SGERT - e TR BE TEH o B
ARz - R IEEFSEHEE K | autocratic ; T(F—(8H LIS ilT 35
HIERE - HK » (EE¥E "autocratic ;| —57YFEfEED © authoritarian | —37 (f£ A
FARARA) BEA-H - SRAIHEARE AR TR EEEFRHIGIRE -
It FEFZSUE RS " authoritarian ; FRy T BUERY , » FEINERGEE -
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=~ LGk EE
HHF ARG P EE

TERBINEH - HAVE S MR EH R R 47 A —f# | (Despotisme,
certainement, mais le meilleur de tous ) 38 AJEE5 » WA HIRTE GERIRE
i) —E A B A S EETIBAE— ARy T BEXESE , (Pensées) HY
FA EFERE R o S ERTIRTE A F H 2R A H R AR 28 B 2 /A2
o B QR E AR A A N A TE Ry SRR SRR » BTt Fr
S B E GR » BLE B E ARE A — R ISR - B E s
ERRHEGRF i fy T ARG HE I 28 4 (Oriental Despotism ) 27 i Y B FA]
BRI T8 MR E G TG 22 A & AR 1F oL R 1S H AU HEGR -
HAE LLAE 1535005 ) 3P am AT A AV (B B PR N LA [ -

B PREBERARE  FAFAZCELEHLEHERER
------ TRA RSB AENKGEFTHELN RATHE X
Btk FiE R#  XELfdl g  RACHYRENZILA
R EZZ L MLBERUAXEEEALH BB 4L
F2REZR RAHCERKETHERRKEA FOEE > MELUR
HEANETAKRE BHELTHORE SEBREERE
8 B KRB0 RAE R & A — A2 E4FBPR 4 B 69 Be RALAL A%
Ewd s — AR PRATASAYEH P Rt —4
R R AR A HEH - BREEEEEMAAELHINS - (HEEE
AL TETEY < BB (GRiknuREmf ) AT IR 22 SHAY B R TP i T AR AT L -
A PRI AR R%E A B R AR - T fRIBE — 158 - T ) 7R
R ERSEFOH] R HI SN E T B R TR BA R AR 2V
HAERE "R R - SRR EZHIG 5 o RN -
HilHRE A ERRE R A SIS & L - AR BRI ERAE -
BRIt - FEEFTERAHRILL " =B | B AIEEHEERERS S - &
e 2 —A7 THZEEE | (Sinophobe ) » 7 Hil B WAt iR (F REIE— [ 24 5

7 Charles Louis de Secondat, baron de Montesquieu, Mes Pensées, ed. Catherine
Volpilhac-Auger (Paris: Gallimard, 2014), §1880.
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RAREMEZ ERFEFIE - JNE—E M B R B R ERIVE LR
i —{E LA+ PR R 2 E RS R ERE o A — TR A SR
FIEME & R ENTES S —EE - B LS i HE R 2 R T ik
BRI 2 EER R H R ECEEMER - MAlgR T — (IR
Sy " #i#EETF | (Sinophile) -
AE i e = AT G0 T MIETT AFRYERE - W R ETIR T

B o P BIRRE R AR T S EEE o FEEUNAE R R
SMEHET S5 —TERTREME - (ERENTIRE AR » 77 il Hh B R A AR [ AR I T F B
N Z A EA - (HEH 22— ES IR E ENAHE S -
B O] BE R AR R BN 5 R ) R S S MR R (I T & o TR IE Y E FE L
% QW T e A MR F /N E R (Georges Thomas Staunton,
1781-1859) HYEERK - /NITE R EE —(UMEE CRIEEH) FEINA -
£ CRIBERA) EFAR (GEEFS ) HEBIUTEBHER e e » Bl
i TR AT S OIS 2 e L U HE B [P B AR

R ABUESENY LR > RIMRZ T RAERAE TR

TR PRERAHRYRA ~ EfFo R > FPERAALEF

R AR PBEBGHARBER MR o PEMELER BB

TEAEF R AR T E G 5 RV R AF 8 A7 oY 55 1 2R ) B o

AT AR > BRAABHERBY—ERARZE - RZASABRR R

¥ Aot e B o O
/NI BROG V2 A5 S o o1 ] R T ST i e P 1k i 7 B (Rt
T AR E B AR AL T BT SR E R T A E R R ERR YRR - TR E
ZHE  /NTE SRR e R E B E T CRERA) EE0E R
G

8  George T. Staunton, translator’s preface to Ta Tsing Leu Lee, Being the Fundamental
Laws, and a Selection from the Supplementary Statutes, of the Penal Code of China,
facsimile reprint (Taipei: Ch’eng-wen J%32, 1966 [1810)), xiii. fE[F—FEHE xxv
o NI SRR L FETR Y CGRIUERURSIN) T IEREIEE AR TS (RS2 BRI IR
NURIEERERE )« 38T - WRIEEERSE T BN rvEEA - [FIIFIRE
B FCRE RS - 22 RR A - Brielas - CNITE SR CRERD)  (SEER)
EHEF (18104F) ) - WRAES - BH5HT - #TE R (Georges Thomas Staunton )
o SRR CUNITEREIESE) (B B AR - 2015) - H 205-206 -
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H > (RFEB) FPOISFIERN R — i Fey 3%
BHRMRFLEREE  EETEEL R TERSARLZSNRE
o RBPEAANERSEIZA (RFEH) FHE-TIHEGEER
o R FHMA A PIAZ A 2 AT 6 R AP N B 4T A 8RR
e’
RE/NTERSHRMRNER (BRAGFAFIREE ARG
#0) (EMGE BRI TP EA RN RS - PR EEE A EE
G LA TG DU E R AR Al — B E AR YE - f
H#EH BAER 8 P AR R R ER BT HI ST B R ) R B2 - #82 - R Bk
AR M IE L BTN S » PEREATTUHE L —EHEHE
HEEREE SR » HE T RES Ry BOM S 17 BRLET -

E R ERGHAAR

bE& I RO HERS - ISR B BAR rh Bl T am e E v - R B AR I
LA e AP LR 1 H H R = .2~ B i A RN
{riaml bR - f2ft T —(EaBIm A -

(—) TIERERITE o 0wl 1%

TRy T BE G ) i AR R ) o R (R e L e SR AR R R B R > —
S ERE SRR T TR ) (Authoritarian law ) 3E— & o 't

9  Staunton, translator’s preface to Ta Tsing Leu Lee, xxviii. Z2F 7 [EIFIEEREZ T

JESCAERIETBEPERIREA - [RIRFARIB S SRS %S - 2 RSO - 8rveas -
CNIrER CRIEG1) (A B (18104F) ) - H217 -

10 Randall Peerenboom, ed., Asian Discourses of Rule of Law: Theories and
Implementation of Rule of Law in Twelve Asian Countries, France, and the US
(London: Routledge, 2003); Weitseng Chen (i) and Hualing Fu ({3E{%), eds.,
Authoritarian Legality in Asia: Formation, Development, and Transition (Cambridge:
Cambridge University Press, 2022); Tom Ginsburg and Tamir Moustafa, eds., Rule by
Law: The Politics of Courts in Authoritarian Regimes (Cambridge: Cambridge

University Press, 2008). [Bfi% & BGE (iR & 50 - A —TEH Ry S B
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Ok R L L ERR T | (legal order) ZJEE T %IA | (rule of law )
BRI 45 B A S EE I B R T T 4B A, - DUGE SE YE R MR A T IR L e
I 7 (8 sk B A T LR R REER(E S MR
EEFTECEN R ERER, SRBOATE o SR R RS RS
TR EE AR RS R R TEE | BEEY (BREBWIRIE B R
IR IE R S RIEM ) NERE TR Rl 6 L A BRI
% EH R T T B R R R R TR S R R T -
SRS - ATRERAE A0 N R R R RS - — s Rg SR A0 e (] S
FT A SERE e~ P B PR T S - IO T SRR A N B 1 BB 1
{EFTHA RS HOPR & 5 53— Tk Al iRl T B 38 | (relativism ) B
"ESEEF ) (historicism) FIMERE - CHRIAEHRTEE (RER  HE R
ME3%) WAL R EAE TG 7 NG B IR 1T A 8 gy R o DL o 4% il Bt
BERIZIEEY) o Bt — TR S A G — S E LGS, - IEUREIE
LR B e T - R E R R R R O B R AL - L
A3 2 AR YRV A T UK G2 S AN L 1T S » IEANFLAE4E (Jerome A.
Cohen, 1930-2025 ) W40 EITREE » BE2 i s A BB 68 /2 T I AP
P S L\ B BT RS HE T L | o 12

2747 (Donald Clarke) Jg b3t 55— REMERR O RE MR HESE 2 - fhiiRss
TR H s —— (R FREL ) (Order and Law in
China) » P$14 T HEREFIEE MR | SE—SCRrIE » 3458 R
BERIAN T A S BT ER  ERUA TR TUEE " BN 8
fil N AP £ e A i D e g P B TR BB B+ R A8 B A0 R
SEREREIRE TR A - B EE IR % S IEMER TR - BB ek
FEERTHE (R X PR ERm T ) ) KBTS

F¢ » 2 Mary E. Gallagher, Authoritarian Legality in China: Law, Workers, and the
State (Cambridge: Cambridge University Press, 2017).

11 Chen and Fu, Authoritarian Legality in Asia, 2.

12 Jerome K. Cohen, “Is There Law in China,” The International Trade Law Journal 5
(1979): 84. ;E A WIFHST AR AP ELEE T 1S R R LLOE e —— A MY
BEREM A\ B E BT IR ) K TR EEE A AU o RO EFFTIN -

13 Donald Clarke, “Order and Law in China,” University of lllinois Law Review 2022, no.
2 (2022): 541-596.
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HHH R » PETEAE TR R | RO R ISR E B Bk
FH—fETE - (B2 S —{ E IE 7 R S i B A5 S A
E - EEERER R R TG, BB LER TS
Bk WITEHES & o ORE T & 5 00 I B 52 o 1 T (1 (T B ) 3
o U RRAEFEE R - BB T A MBS E R
HIMERGESS - B T AN ) BER R E DU RIRE A (R
BSTINLAE ) » BB B AR TG ) T IR R B R
s R AT VB RS TS - BIED R B EER AT A (rule
of law ) » {EL7E S #EHE B (ZAE 2 KSH B MR (F —TE Rkt ™ FI i e
TFHIHEHE , (rule by law) « [ IS IR AE - 15— (B E M —t R ik ih
FE RS ST EaE .

B - TR R P BRI P 3R T RSO R A AR
TEE ) H - B2 AR AR — (L R R R - IEAIZE % (Randall
Peerenboom ) 7F — - AEHTEEHRHIZRAIIAE - PHHEITE T EIAHE
Efifs , FEHT %8 2 i T —EH e R E - ARHAES
R B IEES R HIR - N FREA TR RS TIIGE AR
ATERRE (SAEAERE R NEL TEARNESE ) -

(=) MR e — T AiETE ) BRI AE

HPFE R Bl AT - 1Rt RA R RE (E R g - S8R T
R R FE AR A T 8 S D ARSI T AR R BT 2 1 - - IR fOE S B R
FERL PR MRS AR G20 o BB AT R 2 BB B S o B3R AT 3l 2 5 m] A
8 " &R  (legal) MUREFTFHamE 2 - ok HUB IURERE 2 5% 3 P (0
Wy —seis S Rax RV E B - AR BEZE - WE T F B FRRE T RK
BUTHIEIE AR T G EFZTEo Bl - EREKE B H
Hh B G S R A B Y T S T B Z BT L AR B AE B S R 81 -

14 Clarke, “Order and Law in China,” 556.
15 Randall Peerenboom, China’s Long March toward Rule of Law (Cambridge:
Cambridge University Press, 2009).
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1. "% ¥ & | (case databases) F= " }]4;% |, (caselaw)

FHEEHDR  TRELAEEENEHEE TG
ML T EFR B R T IEfE T — R 20 TG ) WIBRGR - AR 2B
TRRETRAM
R (FPEHY) ZFMeHBag 3 26 REFHFRAEFZE
FA IR A Ao SRS 69 AR IR 0 AREAE R T Ao pb3d B - {2 & 0 A (H
Bl ) eI as sy > MR A FFE RN E6 e mE -
R (FER) #aMEdaeRkEE 2 AN e FTRERE %A
ZHIEME - Bh O MR TADG EAR TFHBEFHRA -
SLATARLE R A 4R B R AR &9 B9 > TTRE @831 IR T AN KR &%
BER - KR FERMT M s s dF ey AR T (BLHER
BBIERE) AR EEAAM AT ER PR TR AE >
RALAB B P RE L& AT AESL G o I AF A Bh AR BT AP ] R A 28 IR
WRG - HTX o MMEMESBY TATHRYFRIET
RTREGHEAMTEFF AR WTHE B ERGK R o fbAry
SMEE > SIS TH PR E —EMRA - 1O
S E 2 BRI MG TR AR Z B Fh =4k T AIRAK SR | (ratio decidendi) »
ffiEgE RS | SRR AT R 2 BRI - SR AIBE R
—{E G HE R E YRR R - PR R FE R e
SEHTE _E AR B RS AT B0 SR E FE — R o S8 T T UL AR AR E REL R R Y
TR R U B A YRS RE o AN o WFFEaE i B R R Y
B g BRI RS FE AR LR TR AR o T RE
{EFFEH R E #3 Ry | leading case | » {H¥f HEEMEMERYFFEZ | settled
affairs | o JREM AR ERMR TR - AEEBTERN "85 [FLEARAZE
HEERERL ) BB RHE « 33 S E R BB R AT - mEIs A
EIARA CRIBEF) 2 - (EREMHEBAESCIR A - ERIEREEM
BRI 9% 5 [ B R R AR B AR EREE MERE AR &l
WERRME - FEEMESR LR R aesniE A CRIEEE) - fm i

e T
psl|

NN =4
R

16 Clarke, “Order and Law in China,” 588. [EAEBEEZATN
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NS

AP EE A AR R HR A CRIEERBT) 1M Rk F A iy B3
BB - PORERER AR R ESE - R ERREERREHIA
I TR AR BRI B A RAF OB - T8 R MIER Bt T BRI L ER E m]
BEE FH iR T BERYZE (R DU AN Al Y S TR - 55 BRI AN FF S IR HERY
o i BALEAVE AN B R E R EER ER 19 IR RREH
RFF—EEIER - ERHEAER TR S S —E & Hka1Y
DHIBE 5 HIE - TAER T B S EAEWRER T Z=BIERE ) (R4 TR
F ) TERBSGERRTHH A LA BT R A A — AR A (T 2

2. Tk, (extra-legal) #9484

HIIER TSN EER T ABEERGE JEE (legalillegal) 58
TR EA N AL E R - AR TR ) A EEERE T IR
% EREYIHEE - TR T Gk (legality) BIEEME (illegality ) HY
PR AR A S 13 P R Bl 28 /0 S B T B A A o B R P — (U0 - O E

TESNEEAE - fR T B S EEAAEG R o A -
S IEAR IR R TR STt B - SRR IEAA B Y B A A o,

fEE AR - T BIE T - T ERINEIR ) 2 B3 A AT R E B
PREE IR - 1738 2R PR TE FH HY HLIE e 5 A AN A B T e P RE R B R
Y o RETEYE TS ) B T B A B — AR - BRI
(LG R R AR — 25 - 1§ G rTRE 2 BN - (H

TSN ) ALBHERARBASIRE o MOTTH B RES] T - SETR NS
Fo TRKE ) HOSETHIZEAALHERIRE - WHRR A E e —Jth S
A PR SET I o SE EIE R A BTN CAE F R - TR R AT I,
EMEREEAAFE - opiE TEE ) B T AR, I - FTE B ER R
AVET S B R B W B P R R ZE B AR5 [ - AR LEAERK R R iR AT 1R
B R ERE R NAOR B R R ITION ; i FERENE
BT IS RRKE R L T » B AT ERHEARET - f760H "k
S 3 WIZESET] © ALt 207 FARSE LRI B2 T AR B R IT I

17 Clarke, “Order and Law in China,” 562-563. [ BSEFRTIN -
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I - i EAR AT E R R R N — REVIKEE - EFF 2255 - B
faREE FREAEEE BMRBES Z IR TR ERERER T I
WALSE T —HR B 2RI - BIANTE B 277 A R HESE R B IR
FRR B EISHRE M M E TR L E T - 8 ~ KR LR R
PR ORI IE B « SRR RSN ) TR — R
EH A IR E F A B A% 52 R A A I o IR0 N S8R D
% 0 TSN S AR E R B (commination ) ARKEHETEEE (deterrence) HY
FEEREATEROHIGE -

FERERBAFOA T8 - IR BT B SRMER T —FEE

EEEARE AR o (HEE N FEEARNE il e AR R

JEEEHRMER T EEERERNME - ENEE BB E
HIEERIER - ERIFFESEUHRHNEE - HEMFERMEEER
SN EREE R ERS « B H e NG TG L B T EE
ATBEE W AT HIRER - 125 AT R At M5k - DARERZ T G Sf |
JRATER 7 BlEEOR DLRRERER - T2 G EE e — LT
12

R RMTHZCEBEHEH LI ERERE LA T &
TENTISEERE | - T L RIERY AR B0 TR B - E o (Flh— R
B » W —TEREINZHIEN S - W] DA RS S IR I B R A g
FEBOEAE 21 HACHY BRIt o [El i - HRRBIEES] - T SES
HERE | BFFEGAE - RS BB A BB SR 5 S B 1A 0 2 s P fid o
BIHEEEER o T EEE N FERERERET PR - 78 mm LT
i 18 B R A R Y PR SR LA S B AN -

18 &, Eric Schluessel, “The Law and the ‘Law’: Two Kinds of Legal Space in Late-Qing
China,” Extréme-Orient Extréme-Occident 40 (2016): 43ff.
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@ - A9 F 6 F o
hEARE R LG A RHER
R iEERg T &

—HZEE T BUEREE - BRERRERIE LR & BRER A E
o BEERESRMNNE - AR TG ) (rule of law ) ~ TR | (staatrecht )
8 TERIGEIR | (érat de droit) - RETEBRAEEW R EBIRRIE Tk
16 HERHEDE R RERRE - EAREREEF R RAMBIERT
— R SR B BRI A AR BB LR, o (R R ERETE R (F
LR ATAR R I ERE B 1T R R -

B EBEEW—T » PRS- S R R
ST TEERSE o WG IRRE S LRI A - e T 5 ARy (BT
[ERERZE ) R E M TS T AT G FH 2R 08 38 2777 2 it B2 g e A 2L i -
Bt o EBRREEH  DUREBRTEEEERM (Légistes ) %5 i 5 1 [H]

(Knights Templars ) HE{THIRE A S EM EF (proto-stalinist ) & H] =
JBIAE " BIZR P, (Reason of State) Ba®) kA TEALAIHF—rFR
it EARFIRE P YRR © f P (Jean Bodin, 1530-1596 ) FYRTHDE Z21F i
RN - WA EREERM S 15 Al S A\ 2 FaElAnsE
A B R RS R B RAEE 22 - (SEHIE]) (La République ) 1EFyES
— R TR A T RERZETHFE G USRI E
44+ 1 AR T DS I8 AR F DR B ARl 2 05 s R B 2l o9 A Y. C AR Bl
(T LI B 5248 ) ( De la démonomanie des sorciers ) Bl Ak = » 1V
AR % T E R 2 G M = 208 F AR B B 2 A e b N ek AYES -
EEEUHERERZE LR 8 - AR - B e B R Ty
R HATEEZT - EA T AT B & Ry =T B - 8 SRR DL

" AE ) (bloody code) (44T BIHATH: o 20778 215 o BRIE (X0 1 1

19 Jean Bodin, Les Six Livres de la République, an abridged version of the Paris 1583
edition (Paris: Librairie générale frangaise, 1993); De la démonomanie des sorciers, ed.
Virginia Krause, Christian Martin, and Eric MacPhail (Geneva: Droz, 2016 [1598]).

20 NERHIMEHERRFER - KEBERAVIEIPIE - rTRELLSEIN T ERE | AR Bk
B HERIEE % - 22 V. A. C. Gatrell, The Hanging Tree: Execution and the English
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RIS F% - FHZEAE (Ernest Alabaster, 1872-7 ) J7A 7 HAEHS
1y CHRBIRRERRE ) PEsG T EE ¢
§24. 27 ¥ B &9k 0 B AR SUSFAE B RIC ARG e BE A G B vk
BALE) 5B 0 PR R ARG ST AR A 2% T 0 M SR R BB
Mo B R REMARF > (KFEB]) DR BLRAIGREE
Bt d CBIFRE M RLOTFEREE S AL o]
ZREEARE R « PEIFEE P A R EERBAL - BEEhE—
BRI TERE AN RS TG ) AR - ERmAY TEnm, 69E
¥ o AR R Z P RIR R - 73 B2 i R A A A B
AR IR B RS - 238 2 T DUR HARFT B R » W FEH AR 7 I
A EERR S B A AR - g A EE R B2 R
B o7 2 (8 N 25 S A5 Y o R B - 22
e HIGTFE S 2K E - SERAT B B R R - (H BB IA AR
ZIERETH o FAFELLS |HFErerEfTnvEREs - Mg A thim T B A ey
P ST A i M S A K B R R £
BHFHERFZARAE AT EBFTI AR > AL BATH
BEEF R LRERBE P RMAEE EEREMIEEGEEARE
TETHMAGHEF - MEBRBAR TIPSO FE > AR @&
BERFE RAEAN > RiAh  FAEHARAEZERMERNN
BB RER TEEEN - LB T AENEEOIENRA
THERAZ 4B 2
FEvAEF RS E — SRR A LR EERE - EEA TN
RFHEMALE (HIEZA) Bt BRIEZEEZFIN TG = EE R -

People 1770-1868 (Oxford: Oxford University Press, 1994), 9, 327.

21 Ernest Alabaster, preface to Notes and Commentaries on Chinese Criminal Law and
Cognate Topics (Taipei: Ch’eng-wen [¥3Z, 1968 [18991), Ixii. {8:fn[Hy F {855 {37 HE
FRAATRR - EAE T EEMIBAYRAIEM - FHIEE (Chaloner Alabaster) Fi-t:
FIEE S - M AR MAYACENE H " AR R D (A P B e B Ra S, -

22 Eric Seizelet, “Les implications politiques de I’introduction du droit frangais au Japon,”
Revue internationale de droit comparé 43, no. 2 (1991): 367-388.

23 Tocqueville, Democracy in America, 334-335. F2E7E : WENFERE TERED
AR [RIRAR BRI SRR IS N © 22 AL TCHER (Alexis de Tocqueville) & - #
BAEE - GeReBEWREE) (dbnt - rEBENELE - 2017) - H 434-435 -
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REREERLTT - FERFE 16 P H il RE L 5E 22 BT B 3 A e IR A
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EEAL - FAEMARERMIEL T T 580 (BEE) TRER
HBR AT R I [F 225 5 SE ¥ Bl 5 RAT R AR R T S P RERKOL © &
TR A il O R O 2 5 3 LE SRR SRR PR s TS A - BRI P B
MH R AR ENEE S E - HERRERERLIERKET - kY
7RI E SR R AN AE R SRR P R - SO Ar e e ) o R R S A ik
% - BUFTRE AR R Sk T T (S = A -

B~ PRSGEHBRAG —LEARRAF

I 1 o B % (1 R ok R 2 iR e SR R TR S P B I - 1S R MR
SR A S o B AR AE N (R R HH 2 B A R ST » B R B T Mt B A P
EEREEIE - #82 - MBI A TREES— AR - M 2EE
AP SLE B FRARE S B R - TN E R TR B L R E—E S
e —EEmEE TR RS e — EEE BRI E
b 127 B AR TP B - AR B R ™ R B
HETREEENmE » HR&ia 2 BImiEEAR » 2RKEH
F 1 SRR RO RN M S R RS S I IE R IE — R SR S Y B S e R i
ks Tk o R THME R - B 5 DU NEIREEE « (—) R
B (AEEY > AVWABALNIMLEAL2 ML) () BEETFE
MR EERERGH YA TE B e BEERAIHRYEH);
(=) FETEEEE (E2LRFNH 0 14 2 19 ekl - 2k
R A TR R B L RIS
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S REFERFEYLGEHEE

HAME G BB 2P AR - FE R H RIEEZE R
F AT DB W 22 2R ] B R I A ME R R OUR - IBEH T B
(‘para-legal ) & — 3Rt » /& Ry 125 Jy IR 2 B HLAE [ A0 IR A R 4
T2 8 %) B R BA [ AT A B AR B 2B Th 3R « 248 B AR B A 3
TR » CHZEE R ERIRE AR - W HE @SR TRE - AT
AR ER i FERE ~ B ok - W DURAERBAN B - RIREE T R MvE = -
FHEE (Robin D. S. Yates ) 1227254 ( Anthony J. Barbieri-Low ) &5/
FEEARR G R - B IRAMA Al RE R HEEEGE — TP I - R R iR AR -
TE 8 22 i h A (M58 THEE S IR TR R R - (& (e R U o Fir A
Y~ AT DARE i R HR B 1% TR 2 B Y BEER -

(—) FEHEREHEE B Y a5 < B R

£ ELBR AT 1 B 2 AR - BT R B R B R R SO R
SCAHIEIER R - AT — S TR AR R BEAG < T3 B ASE A T
TS | FHEYHER - TR A BB A B ETE
REERE S 2 WAEME P 2B MR 2 | HaENHEE s E
T T SORRE RS S THE S, fiEE - BB S SIS - ) S Hp
JrrbE R TR | BRI RS - BREEEAE TR
SE— AR AN - T E— B ER A) TRE R R R
HWHRE BB A - 4 2

SRR ST SO SEIRTT S 08—k A A B (B R ey
SEERE TR — B A R M E A R R SR E - RS
FAGE LR SRR B R T RIS B AR

24 Anthony J. Barbieri-Low and Robin D. S. Yates, Law, State, and Society in Early
Imperial China: A Study with Critical Edition and Translation of the Legal Texts from
Zhangjiashan Tomb No. 247 (Leiden: Brill, 2015), 107-109.

25 Barbieri-Low and Yates, Law, State, and Society, 34ff.
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KRz X B Y - BEEE - hBIEE—Em < SRR - $HEY
RBIZE O U X IR JERZANL RN, B TEAHET Y S B
T B E K W RyiE — B ACRE B ARG UE] 20 e FIAAYRTA T
FHZH (BEARABREE T EREIL > T ) - MTBERHIG
PR B BRI SR EHMEESHIRTE A - #A
FyZ FNEAE e H E E S B2 MO8 — T8 G RERI R B A K 1
it - PETTIERL T R ERE -

EEPMEER B - (HHEEEE REEREEE R
A o A RMENLEE G - AR RRIEA R E R
ARV - R PR EPE —JOBRY SRR - AR R B
A2 SR AR AP AN R F A T A T 5. - 2K - 77 B T2 R AR A -
A HAHE T o B D B 3 - (H2 DIH A M AR A B R AE R
(B E i B M —— A H A E T E A B IR RE - R R = ar SR
BETRUEHTE -

(=) MERRE(ERREGE - DREHUNGE TH ) BANEET

ZERFINEA T EEE T HRE ) (positive) BIREREAIALSAIE
TR Ry T IS HEREAT Al RAYRIR - R EEI D R RGN B RFGE
R R U TR H - MR BRI BvR B2 b RS N KETT R
2 EpE ET AR AN A2 EIRET - FAGETE TSR E 19— A - 36 58
AP CRARHIRE T » Bkt oy T, BERE - AR AR —
(B aE - EEEE 25 R ERERE AT Tk ) 29 - ef
th & B S A E IR ERZ AN AT E Y~ E A DUR AR IR 2 A
— {8 HA G2 B S AR B — R Y RUE ¢ R BRI E YRR
BAUAHET RS - FRIEHIR — L DI P thrsta sy g - VA 1E
AU ER R R (R R B T EIRF A rT LUK IO B T 5 B A B RS TS 1 Z8 A
B A - 2O

26 Barbieri-Low and Yates, Law, State, and Society, 156; Maxime Korolkov, “A(guing
about Law: Interrogation Procedure under the Qin and Former Han Dynasties,” Etudes
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ML R G AR B R B A T A - IR AR
B RREBEAES A A R H B ST R EETE - i BAE
Pt Tl = RS o AL R EER A AR R A ER - KIRT R
ANEESIIA R - A E AR E G SR - BERER
TR SR B R

(Z) JAIEF R — 1

Btk — (R AR R E A A — 1 - EEEA R A—R T E
o MG IE R AT A - BB EREAL E (kR
RESE) WAV - BEIIEE 45 il a BB RE
LB SR AN DAL - (TR T — (b B i S e e - 2
BS - — BB VE Gk R T B BT 2 R BRI - SR THIATA LS < 271
e — B RCER R RESE + BT 5 AR LM T 5 5 s R A 55 T 0
(EARBIHTEILZ R - B e DL T4 BT | (life penalty ) » (IA1SETHIFIF
i o —{E AR EL T AR el » R o 3 e AR Bk - B
HTE BT SR E B AT AR LS AT R 7 B i 2B T EC e A
HF AR G - 28

EAER - B S W 2 E B e A B A 3E — Rk A
TR - WA R AR R SRR S SRR - B T R E
AR (G PR AR TN ST - A FE SETRILE PO B AT TR S8 5 1 DU e - —
TR S0 T R A E RS - B EEN 2R RS
F BT TR R 5 P R A+ B 7 T P o B o g R B R B — MR O

chinoises 30 (2011): 37-71.

27 TRWMARLL. 5 ((BE- &3 L) ) "SH AR K Kt , ((5 -
Bh) ) Z% Jérome Bourgon, “Fictions légales et réalités militaires: les lois de la partie
‘Armées’ dans le code pénal des Qing,” in La Guerre et le droit, ed. Jean Baechler and
Pierre Delvolvé (Paris: Hermann, 2017), 44.

28 Barbieri-Low and Yates, Law, State, and Society, 215; Vg2 H A E » (FEMEFHEAZR
DY (HEL - Bt » 2009) -

29 WZHhE - (FEREWARDOWMFE) » H 375 LUT 5 Jérome Bourgon, ““Ceux qui
ont été exécutés ne peuvent étre ressuscités’: heurs et malheurs de ’abolitionnisme
dans la Chine impériale,” Beccaria 1, no. 1 (2015): 13-50.
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B o SRR KRUE IS SRR DR BRI R5E - BIGEANLL - )i 28 T A
RV - DR T T BIENREERE -

- BHEREYERBE

HEAE S NEEHNE - Frl R EE ARG SCRIET R
b RERPFERIIZE G T —ER BT EE kil - FEHIED
GRS HEMEEERIAE I - BRI L BEEH - PR R AR
ZHE R ORI A A HIRAE R BRI IR 2 o AT IREE
{EE e HIRE - S5 U R MBI - EMBE BRI RSOz T -
18 SO OR SRR B8 52 175 Bl 0 25 I8l SRk T W i F » S = e b B A SR T
BUR BRI EEAE - PLoh - BEIRIRME— YRR o REZE] - FHLHTRLL
e FCAAN B RE SR I F < FH A5 5+ AT e 36 TP SRR G B R P A R
e 0 IR S i - R R i DA E MR8 PR EESOA - [F]HF 2 (FAE
HE RRACHETTH - B ] e g R E R - Reg B TA]
AE/RTE(PET (4 179-#) 104 BCE) BLHMER 42 HI T &HATR L - %
() —E=ERERIES > BIE (32-92) $20t T RIHGE —BH R/
HERA Y @8 EES LGS T RS =T E - KR
WEARE - TAE 2% SRR BELE =T A 2% - R
SEI] > AT REH L B pAT Y — B < PR E S — (M E T T 5K
B TR e - !

FHEHA DS > RERRICE B 28l - FERIFER & E R
Pt S SR AT - 2R RS MR T (R R

30 EVEEE - (RIEERMITR TIROETE ) BUEEER) o (BOREERTR) 85 (&
Jt > 2005) -+ H 1-12 ; Sarah A. Queen, From Chronicle to Canon: The Hermeneutics
of the Spring and Autumn according to Tung Chung-shu (Cambridge: Cambridge
University Press, 1996).

31 Ban Gu, Hanshu 23.15b, translated by Anthony F. P. Hulsew¢ in Remnants of Han Law
(Leiden: E. J. Brill, 1956), chapter titled “The Han Code.”, 26ff.

32 T IR - ACE A ) B ERIBA N E I E S E T T S A
Z=HIERE o Etienne Balézs, Etudes sur la société et 1’économie de la Chine médiévale
1I: Le Traité juridique du “Souei-chou” (Leiden: E. J. Brill, 1954); Frédéric Constant,
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7E s S s A CARH E ATEA (Brsa s ey i3 ) DU & AR B R B -
T BN FE R AT ARAS AT

() 0 B R RE 0 2% 47 (o ML DX B 3 R T o e A &

A B 8 1L T B S B R SO A SR B A AR R
LUK FIRARE LA T SPAT 4] 4 ( Parallel Case ) « 3 i i T - FFI ST AOBE BT -
EERE R R R RS SR NAL D+ E AR - B2 A% =0 BT
YIS SRR o B DR ITE AT AL RO AC B R Y - FEYTHEER
HEEGREIDRER  BEBEERT HEENRT (£EKE 502
) 5 12 fEEEER o S5 SeEE R T BUR A S P MR 5 T8 - {8
S HIRENE B A R 2 - AR T, B— KB R E
A TSR E o O T R R P R 0T T P o TR P RE B o 02
HREOEAR R T SRIINEE o B R R E A TR T A TE S E e
AT TE R A BEH B T 1 3 L JFU ST BE A3 1 B A B SRR B (R 2 58
— HI SO A P S B R AL R Y T AR ERET (5~ AL~ 4k
W~ e )+ SRS SIS R R IR S - DU HE A o 5 s 1 ek i [ -
B GEAT I B AR FERHUCID - 53— SOBMUE TN S » RTESS
W T S B LR BT 4 o SR SRR SR 035 T e S A e
2 N DA St 0 (e 588 55 e TR ST AR B 0] i B A 4 B 4
EWB0 - A1a7EERIOTEh ARSI EAT - AREREEE - DU
5 B AR R R TH B S5 40 - 78 R B BT R e s T B e ek -
HIBEF I #aGEmMy "HALZFA] ) (rules on the rules) - FEIFHIEEZE Y
ey AR (WAIRER et prenio] =

ed., Le Traité juridique du Livre des Jin (Paris: Les Belles Lettres, 2024).

33 Jérome Bourgon, “The Principle of Legality and Legal Rules in the Chinese Legal
Tradition,” in China, Democracy, and Law: A Historical and Contemporary Approach,
ed. Mireille Delmas-Marty and Pierre-Etienne Will, trans. Naomi Norberg (Leiden:
Brill, 2012), 169-188.
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ZH T IEAUESEARE R A G o SERE I T HEE AR AT
R 7K BERNRR R AU FAE © 38 SEiEBR AU L EERaA N A ARG, - H BB
ERBIES | (B IERAREEZES] - MENZHEREAFIESR © F
BORIEEK T BRI A A PR A — MR8 - A0{Arek 28 AT T R YR
ATRETE 2 55 HLAY LA R IR R B BT AR IR (56D « S EATR— 1
BRI ERIEEARE (1423-2) FHHSH - (5) Mdkis
ERA LAHRIFTIEE « THEFTA rIRERVETE - R BB BRIUEREAY T 5L
TT R GR  REARMGER A ERETE IR - 7245 PRAYBE R s nl Hi THER AY
BALET % - E EERAR P TR B

R R AT SR B R B A BLES - PREBE R B R R R A
B S TP R T o iRt B Y (socio-statist) [ #E
i IR R R 5 =B AP

L Eeg IRV — B R BRI - I E R T - (B =

e "R BT T AP E S K/ VERREAL (2% 88 - %
e ) R TRPIER - HEEWARGE ] - st Ll
FETHERE - 8% S SR RN R BN & R = TR S (SRR - {2
(E2 S It O AR B E S - (ERAREER T BRI —
EESE - 38 AP EE R TR S R — EAERE 2 20 {HACH]
2. Hr Y - FEORBIN TS TT AT AR (E HAC A PR - SR JREE
A AT SC BB A T iR o A EFHCHY B R HES 2 R SR 5T
P LR T B A (E— B ERVENRS - FLEERR T+
HUBE =Mk - 38 —oCES R, T R, SR TG Bl 0 R

34 Constant [y Traité des Jin fefit | B X EENEIGRE BRI 8T » MRS
HJ & Rudolf G. Wagner, Language, Ontology, and Political Philosophy in China:
Wang Bi’s Scholarly Exploration of the Dark (Xuanxue) (New York: State University
of New York Press, 2003), 83-125. —IEFAHERTSE - 22 K. Benjamin E. Wallacker,
“Chang Fei’s Preface to the Chin Code of Law,” T oung Pao, 2nd ser. 72, no. 4/5
(1986): 229-268. 5 n]22 H, Jérome Bourgon, “Le role des schémas divinatoires dans la

codification du droit chinois. A propos du Commentaire du code des Jin par Zhang
Fei,” Extréme-Orient Extréme-Occident 21 (1999): 139.
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THIST 8 P A 26 S IEBE AR R - EHPIRE T B AR E D
TR - 53 EUTER R BB SE T B AR L T e R AE AR Y
KN = 35 T+ | FUERE A BB S SRR - R T4
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% MR R R A TETT » BRI SE A B B S U B T A A
WA AR o fiHSE E e g (A B T © S A B - DL
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3. R B TES , BEFTERETHE T 5B O F A S
(% 155 %) HEERBATEES THIMES (% 164 163
#) 0 (EREHE L (55 165-166 4% ) » THEME T 445
ER e A » M T SRR A 5T RIRERIETR (% 158
) DUR I TR RIS R (5 157 159 4% )« S BEsER T
Bt 505 4 A B TR S g P A S I 2 S R e
BN BRRE TR N BIE TR EE, (%
RABAERER ) SEATEN B - FF L HESH
T DL 7 T P 2545 AR AR - — R ki 5 L B R
HAEE BT 0 BC LI - R RED R BT REEK E 25

35

36

37

Wallace Johnson, The T’ang Code, Vol. 1: General Principles (Princeton: Princeton
University Press, 1979), 17, 119.

BR TE  ZAMEAEIRERE - G RR e hog 2 EIERPIRRE - R
HA A 5 27 B g S saER o /L Jiang Yonglin (Z27K3#), The Mandate of Heaven
and the Great Ming Code (Seattle: University of Washington Press, 2011), 58ff.

22 Wallace Johnson, The T’ang Code, Vol. 2: Specific Articles (Princeton: Princeton
University Press, 1997), 128ff.
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Atk - FUE S (772-846) FTESHY— L] SH7E SR (0 28 S MO B R Ay 3
R B AR SRR LR R R B THIE - B 205 (1021-1086)
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38 Barbieri-Low and Yates, Law, State, and Society, 103ff. L& atEm | 1B &
BHGG J AR - J5 2 T HERRRE | BRI AL T AR B ) MBI SCER SR -

39 Tony D. Qian, “Classical Learning and the Law: Erudition as Persuasion in the Dragon
Sinews, Phoenix Marrow Judgments of Zhang Zuo,” Tang Studies 35 (2017): 30.

40 Brian E. MacKnight, “Mandarins as Legal Experts: Professional Learning in Sung
China,” in Neo-Confucian Education: The Formative Stage, ed. Wm. Theodore de
Bary and John W. Chaftfee (Berkeley: University of California Press, 1990), 499ft.

41 THEEEGHEE ) BAE CRED BHAANIEE - Ry T HIERREEM
ARENE S BT S e R R Y S E RS - 2708 - A (T edsEE

CHf) ) N (2L - SOBHGL - 1964) FFE0FE 10 GREELE#R) -
H 37a -
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S—{E AR EAE R R G TR | R E AR

42 Benjamin A. Elman, Civil Examinations and Meritocracy in Late Imperial China
(Cambridge, Mass.: Harvard University Press, 2013), 23-24.

43 BAIRGHEIEE S - 0 GEEVSEHEE#R) 2 Brian E. McKnight, “From Statute to
Precedent: An Introduction to Sung Law and Its Transformation,” In Law and the State
in Traditional East Asia: Six Studies on the Sources of East Asian Law, edited by Brian
E. McKnight (Honolulu: University of Hawaii Press, 1987), 115 and 127n13.
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44 Michael Langlois, “Law, Statecraft, and the Spring and Autumn Annals in Yian
Political Thought,” in Yiian Thought: Chinese Thought and Religion under the
Mongols, ed. Hok-lam Chan ([fi#%5) and Wm. Theodore de Bary (New York:
Columbia University Press, 1982), 90.

45 2 Paul Ratchnevsky, trans., Un code des Yuan, 4 vols. (Paris: Presses Universitaires
de France, 1937-1985).

46 Bettine Birge, Marriage and the Law in the Age of Khubilai Khan: Cases from the
Yuan Dianzhang (Cambridge, Mass.: Harvard University Press, 2002), 213ff. $f5%&E
HYETE - 22 L Macabe Keliher, “Law in the Mongol and Post-Mongol World: The Case
of Yuan China,” China Review International 23, no. 2 (2016): 113ff.
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47 Keliher, “Law in the Mongol and Post-Mongol World,” 121.
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48 Herbert Franke, “Wang Yiin (1227-1304): A Transmitter of Chinese Values,” in Yiian
Thought: Chinese Thought and Religion under the Mongols, ed. Hok-lam Chan ([
7¥) and Wm. Theodore de Bary (New York: Columbia University Press, 1982), 173.

49 Langlois, “Law, Statecraft, and The Spring and Autumn Annals in Yian Political
Thought,” 108.

50 Langlois, “Law, Statecraft, and The Spring and Autumn Annals in Yian Political
Thought,” 111.

51 Langlois, “Law, Statecraft, and the Spring and Autumn Annals in Ytan Political
Thought,” 118. BAfA%E (FEK) B T FEHINE | HE2 TS ) M - 27 Queen,
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From Chronicle to Canon.

52 JuHEAEIPAZ R Edward L. Farmer, Zhu Yuanzhang and Early Ming Legislation: The
Reordering of Chinese Society Following the Era of Mongol Rule (New York: E. J.
Brill, 1995), x, 259.

53 22F Jiang Yonglin, trans. and intro., The Great Ming Code / Da Ming lii (Seattle:
University of Washington Press, 2004), 59. JEfEEEEERTIN -
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54 H, Pierre-Etienne Will, Handbooks and Anthologies for Officials in Imperial China: A
Descriptive and Critical Bibliography, 2 vols (Leiden: Brill, 2020), vol. 1, sec. 4.1.2,
“Rearranged and Simplified Presentations of the Code and Regulations,” 536-595.
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55 BRI =701 - 227 Jérome Bourgon, “The Emergence of a Community of
Jurists in the Late Imperial and Early Republican Periods (1740-1930),” in China,
Democracy, and Law: A Historical and Contemporary Approach, ed. Mireille
Delmas-Marty and Pierre-Etienne Will, trans. Naomi Norberg (Leiden: Brill Academic
Publishers, 2012), 192-210; —JARHHINA#EARIEFISE - 227 Chen Li (BEF)),
“Legal Specialists and Judicial Administration in Late Imperial China, 1651-1911,”
Late Imperial China 33, no. 1 (June 2012): 1-54.

56 22 Jiang, The Great Ming Code, 176. [EffRZEE RN -
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57 Jacques Gernet, “A propos de la notion de responsabilité dans I’ancien droit chinois,”
in [l diritto in Cina, ed. Lionello Lanciotti (Florence: Leo S. Olschki, 1978), 127-137;
reprinted in Jacques Gernet, L intelligence de la Chine: le social et le mental (Paris:
Gallimard NRF, 1994), 70-79.
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58 R, Will, Handbooks and Anthologies, sec. 4.1.6, “Autumn Assizes,” 768-797.

59 sE¥E{HE(Brian E. McKnight, 1938-2021 Y{E L4 » 22 K. Brian E. McKnight,
The Quality of Mercy: Amnesties and Traditional Chinese Justice (Honolulu:
University of Hawaii Press, 1981); Jérome Bourgon, “‘Sauver la vie’: De la fraude

judiciaire en Chine a la fin de ’empire,” Actes de la Recherche en Sciences Sociales
133 (June 2000): 32-39.
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60 Jeremy Bentham, Théorie des Peines et des Récompenses, trans. E. Dumont (Paris:
Bossagne, 1825), 81; Jean Carbonnier, Flexible droit: Pour une sociologie du droit
sans rigueur, 10th ed. (Paris: LGDJ, 2001), 146-147, n. 19. W2 —TfHEG EHERL
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61 Jérome Bourgon, “Des chatiments bien tempérés: La devise shenxing [EHf|| dans les
manuels pour fonctionnaires,” Etudes Chinoises 35 (2016) : 41-72.
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Pear-Tree”: A 13th Century Manual of Jurisprudence and Detection (Leiden: E. J.
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65 Bourgon, “‘Sauver la vie,”” 38.

66 BH - g CREBATEM) (IR (RESCHENERZE) it 712-713 - 26 2
ERGIFENEAR  1983-1986 » RZEIBTZHCE b4 ) - BT NER (Timothy
Brook ) IETEAm#E— IR FIET e A BIFS H B0 E - B E T Hop B E AR
SIHIEEER -

67 Lee Cheuk Yin (Z/5i4K), “Confucianism in Action: Qiu Jun’s Views on Good
Government as Reflected in his Daxue Yanyi Bu KEE{[7ZHH,” Ming Qing Yanjiu 15
(2007): 31-64.
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“Despotism, Certainly, But the Best of All”
(Montesquieu):
China’s Autocratic Legality
in a Comparative Historical Perspective

Jérdome BOURGON™
Translated by HUANG Jungeng* *

This article is a sequel to a talk delivered at a conference of US and
Canadian historians of China. It proceeds from concerns about a sea change
in the attitude toward Chinese history, one related to the current deterioration
of the relationship between China and the West. Its most manifest expression
was the idea that China had only discipline and order, but no genuine law, to
provide the basis of a rule of law. It is as if a true legal system must stem
from the rule of law as understood in democracies. Contrary to this
reductionist vision of law, the article shows that, throughout world history,
law was an instrument of domination, and became associated with
democratic ideals very late, and not without ambiguity or prevarication.
Therefore, a legal system must be assessed not according to recent
democratic prejudices of what law should be, but according to its own terms,
and its own historical development. This is where Montesquieu’s paradoxical
vision of the Chinese empire is enlightening. According to his Spirit of the
Law (1748), China was a “despotism,” but in other more confidential
writings, Montesquieu mitigated this judgment: “Despotism, certainly, but
the best of all,” once its balanced institution and sophisticated legal system

are taken into consideration. In other words, the form of the government

Director of Research, IAO-CNRS-ENS de Lyon.

**Lecturer, East China University of Political Science and Law.
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should not lead one to prejudge the quality if its legal systems. In this spirit,
the article retraces the evolution of this legal system, along three main
periods. The antique “Warrior Empire” of the Qin and Han dynasties laid the
foundation by a positivistic, itemized, rationally task-oriented, concept of
Law as a tool for commanding and controlling public agents. The crisis of
this first set-up caused by the proliferation of regulations was gradually
overcome thanks to the general codification under the “Bureaucratic
Empire,” which came to maturity between the Tang and Song dynasties. The
profound disruption of Chinese law and institutions by the Yuan dynasty
prepared the way for the last phase, which was the edification of a complete
and overall legal system by the “Autocratic Empire” of the Ming and Qing
dynasties. The Chinese empire was then in advance on the world to
implement a genuine legal system, founded on a set of codified laws and
regulations, which were publicized towards commoners, accompanied by
great array of explicative handbooks. Thus, autocratic empire laid the
foundation of the Chinese modern state, with at its core the modern legal
system, which was combined with Western legislations during the reform
movement of the Late Qing and early Republic. Attempts at assessing the
present legal system of China should start by taking into account this great
legacy and its modern transformation, instead of imposing on it an

extraneous conception of law.

Keywords: despotism; monarchy, autocracy, absolutism, legal system,
codification, principle of legality (of crimes and punishments),

legal education, legal comparatism
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